CostsLawyer
JANUARY/FEBRUARY 2018 | ISSUE 1

www.associationofcostslawyers.co.uk

Under
pressure

May appeal increases
focus on proportionality

Solicitors Act
The consequences of
inaccurate estimates
Nightmare situation
CA rules on
interlocutory costs
The ACL at 40
Recalling the events
that led to its formation

Court success.

www.lexisnexis.co.uk/costslawyer

03

CostsLawyer

Editor’s comment

JANUARY/FEBRUARY 2018 | ISSUE 1

F

or all the puns around
the Brian May ruling,
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indulged, proportionality is
far from a laughing matter.
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After the Court of Appeal
failed to use the BNM case
to provide any clarity, we now have a circuit
judge’s appeal decision in May. For all the attention
it is receiving, the judgment obviously has no
precedent value – although I don’t suppose that
will stop some parties waving it around in court.
It simply emphasises the need for authoritative
guidance, and there are hopes that this may come
in the cases of Demouilpied v Stockport NHS
Foundation Trust and West v Stockport NHS

Foundation Trust, which are being heard
in the Court of Appeal before the summer.
But at least we now have certainty from the
appeal court over the assignment of conditional
fee agreements, and the recoverability of ATE
premiums for medical reports in clinical
negligence cases, as reported in this issue. Such
is the weight of costs cases before the courts, in
fact, that Professor Dominic Regan believes we
now need a ‘costs czar’ in the High Court with
responsibility for taking on the tricky issues.
Finally, can I point you towards Derek Boyd’s
recollections of the events that led to the ACL’s
formation as we continue our reﬂections on
40 years of the Association.
Neil Rose, Editor
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Lloyds litigation breaks ground
with CMO in huge case and
key ruling on budget revision
The High Court has granted a
costs management order in a
high-value case where the costs
amounted to a fraction of the
damages, saying that was not the
only measure of proportionality.
Then, in an application to
revise the budget, the chief
Chancery master ruled that
the date of the last agreed or
approved budget was to be used
as the ‘base reference point’.
There are approximately 5,800
claimants making allegations
against ﬁve former directors of
Lloyds TSB, and the bank itself, in
relation to Lloyds’ acquisition of
HBOS in January 2009 and their
involvement in the government’s
bank recapitalisation scheme.
The budget decision of Mr
Justice Nugee in Sharp v Blank
and others [2017] EWHC 141 (Ch)
was made in January 2017 but only
published late last year. He said a
costs beneﬁt analysis meant that
it was appropriate to make a costs
management order (CMO), even
though the defendants’ budgets
were £24m, 7% of what was then
a £350m claim.
He had previously ordered the
parties to prepare budgets so as
to keep an eye on costs but told
the parties that did not mean he
was going to make a CMO.
Asked by the claimants to
make one, he said that while a
test of proportionality was to
look at the overall cost compared
to the overall amounts in issue,
it was not the only one.
Nugee J said: “One can look at
proportionality not only in the way
that some judges have done by
reference to the overall cost of
the proceedings compared to
ISSUE 1 | JANUARY/ FEBRUARY 2018

the overall amounts at stake and
the complexity of the issues and
the like, but also by looking at
what is or ought to be involved
in the action and saying whether
the proposed spending of money
of that level is proportionate to
the work that was involved.”
He said the application for a
CMO should not be determined
by a “narrow textual construction”
of rule 3.15(2), which requires
a test of whether the litigation
“can be conducted justly… in
accordance with the overriding
objective, without such an order
being made”.
Nugee J continued: “This
application should be determined
on whether the making of a costs
management order would be
something that is likely overall
to save expense and thereby
enable the court to deal with
the case more justly and more
in accordance with the overriding
objective or whether it would
really be a waste of money and
not achieve anything that was
worth the money that had to
be spent on it.”
The judge said both parties had
indicated that, if unsuccessful,
the claimants were at risk of
having to pay “rather more”
than the £14.75m they had in
after-the-event insurance cover.
If that came to pass, individual
claimants would be exposed to
the risk of having to contribute
to the uninsured costs and the
defendants would have to collect
what could be relatively small
sums from a very large number of
individual claimants, as they were
only severally liable proportionate
to their shareholdings.

While the claimants wanted
a CMO – as increasing the
insurance cover would be costly,
particularly if the premium was
deferred – the defendants
preferred increased security
for costs from the funders.
The question, the judge said,
was whether the CMO was
worth the £250,000 or so that
the process was likely to cost.
Of the £24m, nearly £15m was
still to be incurred. While the
defendants accepted that not
all of their costs would be
recovered on assessment,
recovering 70% or 80% would still
leave the claimants exposed to at
least £2.3m of uninsured costs.
Nugee J said: “It does seem
to me that there is a real value
to the claimants in those
circumstances in having a much
more accurate ﬁgure for the risk
that they are facing.”
If they were capable of bringing
the £15m ﬁgure down, “that would
give them considerable comfort,
given the provisions of CPR 3.18,
which effectively put the onus
on someone on a detailed
assessment seeking to recover
more than the amount in their
precedent H budget, and more
comfort than the current position
where, although the budgets that
have been exchanged can be
taken into account under practice
direction 44, paragraph 3, there is
not usually a requirement for an
explanation as to the difference
unless the divergence is more
than 20%”.
He continued: “In those
circumstances, when I compare
the costs that are involved in a
costs management order of,
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as I have said, £250,000 or so with
the potential savings which could
run into millions of pounds, it does
seem to me that… the cost beneﬁt
analysis makes this an appropriate
case to have costs management.”
Ultimately, the budgets were
set at £17.6m for the claimants
and £19.1m for the defendants.
Both budgets were agreed without
any budget phases being set by
the court.
Then, after the trial had started
in October, with the value of
the claim now put at £600m,
the defendants sought to
increase their budget, citing
seven “signiﬁcant developments”
that justiﬁed the move.
Chief Master Marsh observed
that the procedure for costs
management “does not easily
apply to cases of this substance
and complexity”. He was
particularly troubled by the fact
that, by the time the defendants
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made their application, they had
already incurred a substantial part
of the revised costs, leading to
the question of whether they
were actually incurred costs and
so not subject to budgeting.
The claimants said they were
incurred costs, but the defendants
argued that retrospective
amendments to costs budgets
were permissible under the CPR.
The master said: “To my mind,
the defendants’ approach ﬁnds
some limited support in the
rules and the practice direction,
but much stronger support
in the principles that lie behind
costs management and in
the way in which they have to
work in practice.
“Although paragraph 7.4 read
literally prevents the court from
approving costs incurred before
the date of a cost management
hearing, the requirements of the
paragraph are impossible to

implement in that way. Rule 3.13(1)
requires the parties to ﬁle
exchange budgets not later than
21 days before the ﬁrst CMC.
They are required after ﬁling and
exchanging their budgets to
engage and produce a budget
discussion report with a view to
the court having the beneﬁt of the
fruit of that discussion at the CMC.
“In every case, the budgets will
be at least three weeks out of date
(and often more out of date than
that) and the estimated costs for
the CMC itself will have been
incurred by the time the hearing
of the CMC has concluded.
“That is not to say, however,
that the estimated ﬁgure will
automatically become the ﬁgure
for incurred costs. Whether the
estimate for the CMC proves to
be accurate can only be known
by looking backwards in time.
Moreover, there is plainly no point
in requiring the parties to engage

with each other and produce
a budget discussion report in
relation to costs that cannot be
approved by the court…
“I accept that a detailed
assessment is needed for costs
incurred up to the date of a costs
management order and there may
be elements of later costs that fall
outside the costs management
regime. However, I do not consider
the rules and practice direction
intended that only certain
elements of the costs relating
to signiﬁcant developments
must be dealt with as revisions
with the other elements, those
pre-dating the hearing or, on
another view those pre-dating
the application, being dealt with
on a detailed assessment.
“This approach would run
contrary to the purposes of
costs management and lead to
unnecessary fragmentation of
the costs dealt with at a detailed

assessment… It seems obvious
to me that some degree of
retrospectivity is inevitable if
the costs management regime
is to be made to work.”
He ruled that costs which
have been incurred since that
date (or, as in the case before him,
an antecedent date set by the
court) and relate to signiﬁcant
developments are, for the
purposes of revision, placed in the
estimated columns of the revised
Precedent H in one or more phase.
“In some cases, it may not be
obvious where they go (for
example, a late application for
security for costs) but I can see
no reason why Precedent H may
not be adapted as necessary to
accommodate work that does
not easily ﬁt in,” he said.
The chief master found four
of the seven extra elements
were signiﬁcant developments
that justiﬁed increasing the
budget, the main one being an
extra £1.2m arising from the trial
estimate being extended from
an initial 59 days (it was originally
meant to conclude on 21
December) to 107 days.
He allowed a further £47,485
following the delivery of 984
further documents after an
application for speciﬁc disclosure
in June, and £225,000 to respond
to an expert report served by the
claimants the same month.
The three elements not
approved amounted to around
£240,000 and, in relation to
one of them concerning extra
questions sent by the claimants
to the defendants’ experts,
Master Marsh said: “It is not
appropriate only to take work
which has cost more than was
originally anticipated and to
say that there has been a
signiﬁcant development.
“There must be something
more than merely a modest
increase in the anticipated
cost of the work to amount
to a signiﬁcant development.”
JANUARY/ FEBRUARY 2018 | ISSUE 1

06

News
Court of Appeal overturns
Senior Costs Judge in
long-awaited BNM ruling
The Senior Costs Judge was
wrong to hold that the new test
of proportionality applies in
cases begun before 1 April 2013
where additional liabilities are
still recoverable, the Court of
Appeal has ruled.
While describing the ruling as
“sensible”, the ACL has expressed
its disappointment that the court
did not take the opportunity to
offer wider guidance on the
application of the new test.
In BNM v MGN, a privacy case, the
defendant media group agreed to
pay damages of £20,000 plus costs.
The claimant sought costs
of £241,817, including a 60%
success fee for her solicitors,
Atkins Thomson, 75% for both
counsel, and an after-the-event
premium of £58,000 plus
insurance premium tax of £3,480
from Temple Legal Protection.
At the detailed assessment,
Senior Costs Judge Gordon-Saker
ruled that, subject to proportionality,
all the success fees would be allowed
at 33% and the ATE premium
allowed as claimed. On the
line-by-line assessment, the costs
were reduced to £167,389, including
base solicitor costs of £46,000
and base counsel fees of £14,000.

Master Gordon-Saker decided
that the new proportionality
test applied to the additional
liabilities and concluded that
it demanded that he halve the
costs he had allowed.
Giving the unanimous ruling of
the court, the Master of the Rolls, Sir
Terence Etherton, disagreed with the
two principal reasons given by Master
Gordon-Saker for his decision.
The master said that had it
been intended that the old test
of proportionality be applied to
additional liabilities which
remained recoverable after
1 April 2013, “it could have been
achieved quite easily by a further
exception in CPR 44.3(7)”.
Sir Terence said: “I respectfully
do not agree. It would not have
been appropriate to include such
a further exception in the new CPR
44.3(7) because that provision
creates exceptions from the new
CPR 44.3(2)(a) and (5) but those
provisions are not capable of
catching ‘any additional liability
incurred under a funding agreement’
as deﬁned by the old CPR 43.2(1)
(k) and (o) since (contrary to the
argument on behalf of MGN, which I
have rejected) such liability no longer
falls within the expression ‘costs’ as

Costs Lawyer joins the Bar
Costs Lawyer James Miller has
requaliﬁed as a barrister, joining
national chambers Clerksroom from
defendant insurance law ﬁrm Keoghs
to specialise in costs, personal
injury and clinical negligence.
Mr Miller was able to requalify
because he is also a solicitor,
although the Bar Standards Board
requires him to give up his Costs
Lawyer practising certiﬁcate.
ISSUE 1 | JANUARY/ FEBRUARY 2018

He remains an afﬁliate member
of the ACL.
He has spent nearly a decade
on the defendant side, although
he has handled some claimant
work too. He qualiﬁed as a solicitor
at Manchester ﬁrm Horwich
Farrelly, before joining Irvings
Law in Liverpool to specialise in
costs, followed by costs ﬁrm
Acumension and then Keoghs.

deﬁned by the new CPR 44.1(1).”
Master Gordon-Saker’s second
reason was that the old test in
the old CPR 44.4(2) was not a
provision relating to funding
arrangements within CPR 48.1,
as borne out by its absence
from paragraph 1.4 of PD 48.
Sir Terence continued: “Again, I
respectfully disagree. The provisions
in paragraph 1.4 are those where the
expression ‘funding arrangements’
is expressly mentioned. They are
introduced by wording which states
that what follows is inclusive and
not exhaustive.
“The old CPR 44.4(2), which
contained the old proportionality
test, applied to costs as deﬁned
in the old CPR 43.2(1)(a). The
latter is expressly mentioned in
paragraph 3.1 of the new PD 48 and
so the old CPR 44.4(2) is itself a
provision relating to funding within
that paragraph even though it was
not itself expressly mentioned in
paragraph 4.1 of PD 48.”
He also rejected MGN’s
argument that ATE insurance
premiums were ‘expenses’ rather
than ‘costs’ under the deﬁnition
of costs in the new CPR 44.1(1).
The judge continued: “Standing
back from the minutiae, it seems
perfectly clear that the reference
to ‘any additional liability incurred
under a funding arrangement’ was
deliberately omitted from the
deﬁnition of ‘costs’ in the new CPR
44.1(1) because, subject to speciﬁc
saving and transitional provisions in

the 2012 Act, the recoverability of
success fees and ATE insurance
premiums in an order for costs
was abolished by the 2012 Act and,
where they remain recoverable
by virtue of those saving and
transitional provisions, they are
recoverable in accordance with
the old costs rules, including
those relating to proportionality,
reasonableness and assessment.
“If it had been intended that the
new proportionality test was to
apply to funding arrangements to
which the statutory saving and
transitional provisions applied, that
would have been made clear in the
statutory provisions or the new
costs rules or both and it was not.”
The court remitted the case to the
Senior Costs Judge to consider the
proportionality of the costs again.
ACL vice-chairman Francis
Kendall commented: “The
Court of Appeal has reached
the sensible conclusion that
retainers which began before
LASPO came into force on April 1
2013 should be subject to the
rules that were in place at that
time. Even now, nearly ﬁve years
on, it is a decision that will impact
a signiﬁcant number of cases.
“It is disappointing that the
court chose not to give any
guidance on the application of
the new proportionality test. The
disputes caused by the continuing
uncertainty are not helpful and we
urge the Court of Appeal to give the
profession the strong steer it needs.”

Mr Miller said he moved to the Bar
because he was already doing a lot
of advocacy in his previous role and
wanted to diversify his practice.
Aside from now being self-employed
and working from home – in line
with the Clerksroom model – he
said there was not much difference
from his life as a Costs Lawyer.
He is also a registered mediator
with the Civil Mediation Council and
accredited to accept public access
work. He said his background as a

solicitor meant he was not as
fazed as some barristers were with
client care and managing a ﬁle.
Meanwhile, well-known costs
barrister Robert Marven of 4 New
Square was appointed a QC in the
silk round announced just before
Christmas. Also on the list was Nicola
Rushton of Hailsham Chambers,
who has for many years been the
preferred counsel of the Legal Aid
Agency’s debt recovery department
in its costs enforcement claims.

07

News

ALAMY

Proportionality test
“not a blunt instrument”
to slash costs, says judge

The new proportionality test is not
“a blunt instrument” that a judge
can use to make a substantial
reduction in the reasonable costs
and bring them down to a “rough
and ready but proportionate
amount”, a circuit judge has ruled
on an appeal of the case involving
Queen guitarist Brian May.
His Honour Judge Dight said the
rules did not speciﬁcally state that
the proportionality test has to be
undertaken in two stages, but that
in practice a costs judge would
probably have both tests in mind
when undertaking the item-byitem assessment, “althought he
or she will undertake a form of
cross-checking when the total is
ascertained to see whether it falls
within the range of proportionate
totals and then undertake an
adjustment if it does not”.
Referring to the ruling of Master
Rowley, he said: “I respectfully
disagree with the learned master
insofar if it is right that he used
his description of the new
proportionality test as a blunt
instrument as a reason to make

a substantial reduction in the
reasonable costs to bring them
down to a rough and ready but
proportionate amount.
“The rules, difﬁcult as they
may be to apply in practice,
require the speciﬁc factors in
CPR 44.3(5) to be focused on
and a determination to be made
as to whether there is a reasonable
relationship between them.
I doubt that the rules committee
intended that a costs judge could
or should bypass an item by item
assessment and simply impose
what he or she believed to be a
proportionate global ﬁgure.
“In my judgement, the tests
of reasonableness and
proportionality are intended
to work together, each with
their speciﬁed role, but with
the intention of achieving what
is fair having regard to the policy
objectives [laid out in the
Jackson report].”
The judge said the new rules
intended a fresh start. “It seems
to me that one has to go back to
the wording of sub-rule 44.3(5)

and reach a judgment as to the
amount of costs whose relationship
with all the factors identiﬁed in
that sub-rule is a reasonable one.
“Whether the relationship
is reasonable is, in my view, a
matter of judgement, rather than
discretion, and, as I have said
above, requires a costs judge
to attribute weight, and
sometimes no weight, to each
of the factors (a) to (e).
“Further, it seems to me that the
word ‘proportionate’ is intended to
have a consistent interpretation
across rule 44.3(2), rule 44.3(5)
and 44.4, which means that in
considering proportionality, the
court is to have regard to all the
circumstances (see CPR 44.4)
which includes, but is not limited to,
the further factors speciﬁed in CPR
44.4(3) even though they are not
speciﬁcally referred to in CPR 44.3.
“There is a considerable
degree of overlap, but the plain
intention is that there should be
a holistic approach; the costs
judge is intended to stand back
and look at the overall picture.”
HHJ Dight added that whether
the relationship between the
costs and the relevant factors
was reasonable required “an
objective assessment and an
objective balance to be
undertaken in respect of them
with a view to achieving the policy
objectives of compensating the
receiving party for his expenditure
but not requiring the paying
party to pay more than the
litigation warranted”.
But he doubted that the
proper interpretation of the
rules entitled a costs judge at
the end of an item-by-item
assessment to impose a very
substantial reduction on the
overall ﬁgure without regard to
the component parts.
“I reiterate that what the rules
require the judgment to achieve is
a balance, a reasonable relation, a
correlation which may necessitate
a certain amount of ﬁne tuning.

“There may be a limited range
of acceptable difference in the
total ﬁgure once the rules have
been applied in that different
judges could legitimately come
to slightly different conclusions
as to the proportionate sum and,
so long as they have applied the
rules correctly, they should not
be open to challenge on appeal.
“However, the ﬁnal ﬁgure in
this case does not appear to
be based on any speciﬁc
mathematical calculation, nor is
there a speciﬁc explanation of
how the weighting of the various
factors resulted in the ﬁnal ﬁgure.”
Turning speciﬁcally to the case
of May v Wavell, he ruled that
Master Rowley had misapplied
the new proportionality test.
The judge, sitting with Master
Whalan, found that Dr May and his
wife, the actress Anita Dobson,
should be awarded £75,000 in
costs after they accepted
£25,000 in settlement in a
private nuisance dispute.
Master Rowley initially reduced
the £208,000 costs bill to a
shade under £100,000 on an
item-by-item assessment, and
then cut it to £35,000 on the
basis of proportionality.
Dr May subsequently described
the decision as a “mockery of
justice”, arguing that “it’s likely
to make it almost impossible
for the man in the street to ﬁght
back for justice against the bullies
who trample all over him”.
On appeal, the Mays did not
challenge the item-by-item
rulings but argued that Master
Rowley misdirected himself
and misapplied the post-2013
proportionality test.
HHJ Dight agreed. “In particular,
[Master Rowley] undervalued
the sums in dispute, by a
considerable margin in county
court litigation, and he gave too
little weight to the complexity of
the litigation. Further, he reduced
the costs disproportionately
because of early settlement.”
JANUARY/ FEBRUARY 2018 | ISSUE 1
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Court orders indemnity
costs on discontinuance
The High Court has unusually
issued indemnity costs after
a claimant discontinued its
case, ﬁnding that “the claim
was properly to be characterised
as speculative and weak, both
in fact and in law”.
Ms Sara Cockerill QC, sitting as a

High Court judge in Two Right Feet
Ltd v National Westminster Bank
PLC and Ors [2017] EWHC 1745
(Ch), said that “the factual
inaccuracies, and, indeed,
the extremely contrived and
insubstantial nature of the
claim brought, are particularly

SCCO judges
refuse
applications
for ﬁles with
eye to costs
challenges

The status quo, said Master
James, was that such applications
almost invariably led to an order for
the production of the documents
that belonged to the former client
upon payment of a fee, but not an
order for documents that did not
belong to them.
There was no binding decided
case in which solicitors have been
ordered to hand over papers over
which they have proprietorial
rights, she continued.
Dismissing the application,
Master James said: “I am
concerned… by the ﬂoodgates
that would likely be opened by
a ruling that solicitors can be
ordered to hand over their
complete ﬁle in circumstances
such as these; such a move would
foreseeably instil considerable
satellite litigation and I am not
persuaded that this would be a
positive step.”
Master Leonard addressed the
issues “in some detail in the hope
that doing so may help to reduce
the scope of future disputes”.
He said it was for the claimants
to show that they were entitled,
as of right, “to receive copies of
another person’s property, even
on agreeing to pay the proper cost
of supplying it”.
He continued: “If one person
writes a letter to another, keeping
a copy, it is not self-evident that
the recipient can require another
copy on demand, even on
agreeing to pay for it.

Master James has become the
latest judge at the Senior Courts
Costs Ofﬁce (SCCO) to refuse
an application by a former client
to obtain parts of a law ﬁrm’s ﬁle
over which the solicitor has
proprietary rights.
It follows the decision of
Master Leonard in Green and
Ors v SGI Legal LLP [2017]
EWHC B27 (Costs), while
Master James was also referred
to similar cases before Masters
Rowley and Nagalingam.
Both costs judges observed
the large and increasing number
of these types of claims over
the past year as a result of law
ﬁrms now deducting costs from
clients’ damages.
The claims in both cases
were made by Leeds ﬁrm JG
Solicitors, which describes
itself as the country’s “leading
experts in ﬁghting unfair
compensation deductions”.
ISSUE 1 | JANUARY/ FEBRUARY 2018

to be deprecated given that the
claim was not brought by an
inexperienced non-professional,
but by an experienced
professional liquidator”.
She identiﬁed a host of failings
on the part of the claimant,
including commencing the
proceedings without investigation
or engaging in a pre-action
protocol and general conduct of
the case, most notably around
disclosure. The judge said: “The
approach to disclosure goes

beyond being extraordinarily
casual; it seems to have been
thoroughly misconceived and
wrongly gone about and, certainly,
not compliant with CPR
obligations and not helpful.”
She concluded: “It seems to
me that this is one of the unusual
cases where one can ask oneself:
‘Does something in the way that
this case has been advanced or
conducted carry the case out of
the norm?’ and answer that, yes,
this is such a case.”

“The mere fact that the
defendants were formerly the
claimants’ solicitors does not
seem to me to change that. Nor
does the fact that such letters
are, by deﬁnition, not conﬁdential
as between the parties…
“The question is to my mind
not whether there is authority to
the effect that the claimants are
not entitled to receive copies of
the defendant’s property, but
whether there is authority to the
effect that they are.”
While the claimants said they
limited their application to three
categories of documents which
they said were created for their
beneﬁt – funding documents,
all correspondence sent to the
claimants, and all invoices –
Master Leonard said the purpose
of creating documents for the
client’s beneﬁt was fulﬁlled

when those documents are given
to the client.
Supplying extra copies was
another matter. “A client who
wishes to challenge a solicitor’s
charges, but who has nonetheless
lost or destroyed the key
documents upon which that
challenge is based, will obviously
be at a disadvantage. It does not
follow that the solicitor has any
obligation to compensate for that.
“Nor will a client’s inability to
supply the required documents
with an application for detailed
assessment in itself invalidate
the application.”
The master also suggested
that the claimants’ claim to a
freestanding right to obtain
copies of the defendant’s
property attempted to bypass
the pre-action disclosure
provisions at CPR 31.16.

Master James

09

News
Part 36 indemnity costs
do not remove provisional
assessment cap, says CA
The ACL has called on the Civil
Procedure Rule Committee to
review this week’s ruling of the
Court of Appeal that an award
of indemnity costs after beating
a part 36 offer in a provisional
assessment does not remove
the £1,500 costs cap.
The association described
the outcome as “harsh” for its
members, who would be penalised
while the receiving party enjoys
the part 36 beneﬁts.
The appeal court overturned
Mrs Justice Laing’s decision in
W Portsmouth and Company Ltd
v Lowin [2017] EWCA Civ 2172.
In a statement, the ACL said:
“While the clarity provided by the
ruling was needed, the outcome
is very harsh for Costs Lawyers.
“There will be plenty of cases
where the paying party does not
accept a part 36 offer and instead
causes the other side to spend
signiﬁcantly more than £1,500
in dealing with costs issues.
“But on beating their own offer

CPR update
clariﬁes cost
of budgeting
The latest update to the CPR
has clariﬁed how the 1% and 2%
charges for costs budgeting
and management should be
calculated. As of 22 November,
PD3E 7.2 now reads:
“7.2 Save in exceptional
circumstances–
(a) the recoverable costs of
initially completing Precedent H
shall not exceed the higher of
£1,000 or 1% of the total of the

at assessment, the receiving party
enjoys all the usual beneﬁts
except in relation to this one
aspect of their case. It will be
their Costs Lawyer who suffers
through no fault of their own.
“We call on the Civil Procedure
Rule Committee to consider the
impact and fairness of this ruling
– making this exception seems at
odds with the thrust of the whole
part 36 scheme.”
Having settled her case
favourably, Ms Lowin made a part 36
offer of £32,000 in respect of her
costs in March 2015. A month later,
the detailed assessment process
began with her claiming £55,086.
In December 2015, Master
Whalan provisionally assessed
her costs at £32,255. Having
beaten the offer, he made the
usual part 36 order.
Ms Lowin claimed £6,091 for
the costs of the assessment
proceedings. Master Whalan
ordered the company to pay the
costs on the indemnity basis, but

incurred costs (as agreed or
allowed on assessment) and
the budgeted costs (agreed or
approved); and
(b) all other recoverable
costs of the budgeting and
costs management process
shall not exceed 2% of the total
of the incurred costs (as agreed
or allowed on assessment) and
the budgeted (agreed or
approved) costs.”

Robbins joins CCCL
Well-known Costs Lawyer Fred
Robbins has joined Civil and
Commercial Costs Lawyers
(CCCL), together with newly
qualiﬁed Costs Lawyer David

then applied capped pursuant to
CPR 47.15(5). This led to a total
of £2,805 – £1,500 in costs plus
VAT and the £1,005 court fee.
Mrs Justice Laing reversed
him on appeal, citing the Court
of Appeal’s early 2016 ruling in
Broadhurst v Tan on ﬁxed costs.
But Lady Justice Asplin
approved Master Whalan’s
approach. Broadhurst, she said,
was not relevant – unlike with ﬁxed
costs, a cap did not prevent costs
being assessed on the indemnity
basis “or affect the quantum of the
costs which are being assessed
under that rule”, she said.
“It merely inhibits the amount
which can be awarded, the
assessment of the party’s costs
having taken place on the
indemnity basis as required by
CPR rule 36.17(4)(b). If the party’s
costs assessed on the indemnity
basis were less than the cap, the

full sum would be awarded…
“It follows that, with great
respect, I do not consider that the
judge was right to conclude… that
there is a material conﬂict between
costs assessed on the indemnity
basis and costs assessed on that
basis subject to a cap.”
There was nothing in the CPR to
suggest that the cap should be
disapplied, Asplin LJ said: “Such
a construction is also consistent
with the policy behind both CPR
rule 47.15 and part 36. It does
not undermine the intention to
encourage the quick and cheap
resolution of the assessment of
costs in cases in which the costs
claimed are £75,000 or below.
“Nor does it deprive the
successful party of the not
inconsiderable beneﬁts in CPR
rule 36.17(4)(a)-(d), albeit that
the costs under (b) [indemnity
costs] are subject to the cap.”

Vella-Bailey. Mr Robbins was
previously was a director of
Manchester costs ﬁrm RMR
Legal, which he ran for 30 years.
CCCL managing director
Andrew Thomas said: “I have
known Fred for many years.
He is a formidable advocate
and well-respected Costs Lawyer.
His acquisition demonstrates
our commitment to continued
growth to our practice in
Manchester and the North West.”

to hold the practising fee at £250.
All 27 respondents to the latter’s
survey on the fee backed the
decision, including the ACL.
In his letter conﬁrming the
decision, LSB chief executive Neil
Buckley said: “We note that once
again you have not had to draw on
reserves to meet operating costs
and that the current reserves
remain at 80% of operating costs.
In the past, the CLSB has indicated
that its target is to achieve
reserves of 100% of operating
costs by the end of 2019. It would
be helpful if the application for
the 2019 practising certiﬁcate
fee could explain in more detail
how this will be achieved.”

LSB approves Costs
Lawyer practising fee
The Legal Services Board (LSB)
has approved the decision of the
Costs Lawyer Standards Board
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ACL News

ACL urges CLSB to reverse decision
to suspend Costs Lawyer qualiﬁcation
The Costs Lawyer Standards
Board has not committed to
replying to a letter from the ACL
Council calling on the regulator
to reverse its statement last year
that it was suspending further
intake on to the Costs Lawyer
qualiﬁcation in light of falling
numbers joining the course.
Members may have seen the
letter published on the website
forum, describing the decision
as “misconceived, incorrect,
contrary to the policy on
regulators code and unhelpful”.
It continued: “This statement
has caused a great deal of concern
to those who have already

committed to undertaking the
course that is being provided by
ACLT and has also had a
detrimental effect upon potential
new entrants into the profession.
“While it remains uncertain if
the September 2018 intake will
prove to make the current course
ﬁnancially viable, that position is
not deﬁnite at this early stage.
To state or imply, by the words
used in the newsletter, that it is a
foregone conclusion is unhelpful
scaremongering. It is quite clear
that this statement was not
properly considered before it
was published. It was published
without any consultation.”

The Council said it was
incumbent on the ACL and its
members to do all they could to
promote the profession “and it is
equally important that the CLSB,
as the regulator for Costs Lawyers,
take such steps as are reasonably
practical to further this aim”. The
statement issued by the regulator
could damage this, it said.
The letter concluded: “What is
required now is a clear statement
from the CLSB clarifying the
position and providing assurances
to existing and any future potential
students that facilities are and
will be available to enable them
to qualify as Costs Lawyers.

If decisions have already been
made on alternative entry routes,
which we believe is not the case,
this should be made clear to all
members and include students.
“It would also be helpful if
the CLSB extends an apology
to any member who may have
experienced anxiety or
concern regarding their future
in the profession by reason of
the statement.”
CLSB chief executive Lynn
Plumbley told Costs Lawyer:
“The letter is under consideration.
If a response is considered
appropriate, one will be issued
in due course.”

if you would like support from a
barrister who has previously been
successful in obtaining an order,
and who can attest to how
straightforward a process it is.
Another beneﬁt of the pro bono
costs provisions is that it levels the
playing ﬁeld in terms of costs risks
and the threat of such an order
has resulted in a number of pro
bono cases settling, some with
an agreed provision for pro bono
costs in the consent order.
Unfortunately, awareness of pro
bono costs remains fairly low and,
although we can’t be sure, we

estimate that tens of thousands
of pounds is being lost to the
foundation and, more importantly,
the people we support every year.
Contact us at enquiries@atjf.org.uk.

Pro bono costs
orders – a reminder
The Access to Justice Foundation
is a grant-making charity
committed to improving access
to justice for the most vulnerable
people in our society. Although
we made more than 80 grants
last year, we have to turn down
many more worthy applications
due to lack of funds.
The foundation relies on the
support of the legal profession; we
work closely with the Bar Pro Bono
Unit to ensure that pro bono costs
are recovered wherever possible.
We have received amounts varying
between £100 and more than
£60,000. All of these are very
welcome and much needed.
The procedure for seeking an
order for pro bono costs is the
same as seeking a normal costs
order. At the successful
conclusion of an application,
trial or appeal, the pro bono
ISSUE 1 | JANUARY/ FEBRUARY 2018

lawyer or litigant in person
should ask the judge to order
costs against the losing party.
Under section 194 of the
Legal Services Act 2007, pro
bono costs must be paid to the
foundation. Costs are recoverable
under section 194 in all civil
proceedings (including the
Supreme Court since 2013),
but not currently in tribunal
cases. CPR 46.7 makes provision
for the normal costs provisions
to apply in pro bono cases.
The foundation aims to make
applying for pro bono costs as
easy as possible, with all you
need to know on our website
(www.atjf.org.uk). We can also
provide the templates you will need,
including draft costs schedules,
part 36 offers and draft orders.
We will also put you in touch with
one of our Pro Bono Champions

Clare Carter, Access to
Justice Foundation

For regular news updates…
visit the Association of
Costs Lawyers’ website at
www.associationof
costslawyers.co.uk
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News
In light of recent activity around the Costs Lawyer
qualiﬁcation, Kaz Skutenko Jones reﬂects on her
decision to join the ACLT training course

Kaz Skutenko Jones
is a Trainee Costs
Lawyer at Switalskis
Solicitors

step
next
The

Q: How long have you worked in costs and
why did you decide to take the course now?
My costing career began six years ago when
I left teaching and became a trainee costs
draftsman in an external costing ﬁrm.
I started on legal aid ﬁles under the guidance
of an experienced costs draftsman. Then,
against the backdrop of LASPO, Jackson and
1 April 2013, I moved into inter partes work.
Although my technical training in bill drafting was
excellent, I was painfully aware that I knew too
little about the law. Tort was a type of cake, right?
I felt inadequate responding to points of
dispute and lacked conﬁdence in my reading
of CPR (old or new). I did not have that ‘secret
lawyer’ knowledge that my legally trained
colleagues had.
Fast forward several years, and I am now a
conﬁdent Trainee Costs Lawyer. I decided to
take the course on this year because I want to
be properly trained and fully qualiﬁed, the best
I can be. Costs law and practice is constantly
changing; we need to stay informed. I don’t
want to make potentially costly mistakes for
my employer. I want to be better placed when
facing the challenges ahead.
Q: How long have you been doing the course
and what modules have you studied so far?
I’ve been studying for three months now.
We are on the third of six ﬁrst-year modules.
The ﬁrst module was an introduction to the
English legal system, legal methods and legal
skills. I was amazed at how much I enjoyed
what I expected to be a dry topic.
For someone who had not studied law,

it was an excellent introduction which showed
me how to approach legal study effectively.
The second module covered professional
standards and ethics and the regulatory
environment in which we work. The current
module addresses professional development
and is ongoing throughout the year.
Q: What have you learned so far?
Where to start?! The ﬁrst module taught
me about the constitution, the sources of
law and the legislative process. I gained useful
knowledge of the Legal Services Act 2007 and
how it has impacted the costing profession
and the role of Costs Lawyers.
The module showed me how to read a
statute, something that I would have shied
away from previously, and how to locate and
read case law. That knowledge has increased
my conﬁdence.
I learned about the meaning of reserved
legal activities and approved regulators.
I now understand the relationship between the
ACL and the CLSB, and am aware of the history
behind the creation of both organisations.
The second module built on the knowledge
gained in the ﬁrst and applied it within the
context of what we do. I learned about the
education and training requirements for other
legal professionals, and became familiar with
both the CLSB and SRA Handbooks and their
practicing rules and codes of conduct.
I learned what is expected of a fully regulated
Costs Lawyer. Essentially, I’ve learned how much
I previously didn’t know about the profession.
I have learned so much in just three months.

Q: How do you feel about the suggestion
that competence tests and apprenticeships
replace the course?
I’m not familiar with the details of proposed
apprenticeship schemes, so I am hesitant to
comment on that. Replacement of the course
with a competence test concerns me because
it could lead to a lack of cohesion within the
profession and a potential drop in professional
standards. This would be a reversal of the gains
made by the ACL and the CLSB over the years.
For someone already working as a costs
draftsman, a competence test would not
be as suitable a route to qualiﬁcation as
the present ACLT course. The skills and
knowledge needed to pass the test are likely
to require some form of academic study.
I don’t see the point in scrapping an effective
and proven course which meets the needs of
prospective students. The current ACLT
course could run alongside either or both
proposed further routes to qualiﬁcation.
Q: Based on your experience so far, would you
encourage others to study the qualiﬁcation?
Yes, without hesitation. The present ACLT
course offers skills-based assessment
supplemented by supervised practice.
This is an effective and supportive method
of teaching and learning.
The course provides a supportive environment
which allows students to extend their peer
and professional networks and increase their
conﬁdence. I would encourage anyone who
is interested to go ahead and take the plunge.
I’m very glad I did. ■
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Regan

Time for a
Costs Czar
Professor Dominic Regan makes the case for
appointing a High Court judge with responsibility
for taking on tricky costs issues

Y

ou do not need me to tell you that costs law is
horriﬁc. There are more profound arguments
in this arena than in the modern Law of tort.
Millions, if not billions, could be at stake; a point made
in the recent Budana appeal judgment.

Something needs to be done to alleviate the delay and
uncertainty that all too often arises. After Budana was
decided at ﬁrst instance, a number of courts stayed
determinations pending the appellate judgment. Lots of
money was tied up and we saw about 22 months elapse
from the original decision until the Court of Appeal reversal.
Those who had taken over old conditional fee agreement
matters must have had many sleepless nights. Had the
decision gone the other way, some ﬁrms – large and small
– would have collapsed.

Not a ﬂood
Our dedicated costs judges, both regional and in London,
are sound. However, there appear to be regular issues
which arise and only gently meander upstairs. We have
seen honestly held but widely diverging decisions about
commonplace problems such as the right order to
make when a defendant accepts a part 36 offer out
of time or whether a budget can be varied where
it is found that incurred costs have been set at too
high a ﬁgure.
The upshot is a welter of appeals which are
almost invariably heard in isolation, thus
creating the risk that we are
none the wiser. The ability
to spot these issues and
bundle them together
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in the hope of securing a solitary, consistent outcome would
be a beneﬁt of my proposal.
I suggest that a High Court judge be assigned to take those
difﬁcult cases which crop up. A wary judge could, spotting a
nasty problem, refer the matter directly to our newly appointed
specialist. Alternatively, some appeals could be shunted up to
him or her. It would always be for the High Court costs judge to
decide whether it was right for them to entertain the appeal.
I do not envisage them being swamped. Casting my mind
back over the last three years or so, I can think of more than
a few but not a ﬂood of matters where my proposed reform
would be beneﬁcial.

Festering issues
Why should costs cases warrant special treatment?
Attend any costs conference (as I have occasionally done)
and every year there will be a handful of festering issues.
Great minds are set loose at justiﬁably great expense
because so much is at stake when one multiplies up the
combined sums in issue. A rapid mechanism to put the
problem before a High Court Judge makes economic
sense and would provide a degree of clarity and certainty.
I readily acknowledge that my new judge could be
appealed, although the clout of a High Court decision
may well see an end to argument. Consider the forensic
ﬁndings of Mrs Justice Carr in Merrix as to the status of
a budget or again the guidance in Cashman as to dealing
with the 10% uplift upon the back of a good part 36 offer.
A ﬁnal advantage would be expertise. The incumbent would
secure an understanding of the subject. Touchingly, Sir Rupert
Jackson confessed that the ﬁrst thing that he did upon being
given the Sisyphean task of proposing costs reform was to
read Cook on Costs from cover to cover. Despite his sublime
judgment in Multiplex, he had blind spots.
He subsequently got the hang of the
topic. Lord Justice Jackson retires on
March 7. The ensuing musical chairs
of judicial appointments and
promotions ought to open the
door for someone to grab costs
by the scruff of the neck and
steer the ship in a clear direction.
But don’t hold your breath. ■
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Top trumps
Rocco Pirozzolo
is underwriting
director at Quantum
Legal Costs Cover

There are two ways to top up ATE cover but the jury
remains out on whether the extra sum is recoverable,
writes Rocco Pirozzolo

A

party may need to increase the
limit of indemnity under an afterthe-event (ATE) insurance policy
taken out prior to 1 April 2013 or in relation
to insolvency-related proceedings before
6 April 2016.
This may relate to topping up the ATE policy
to cover an appeal or merely because it has
become apparent that the limit of indemnity
is too low to proceed to trial.
The recent judgment in Percy v AndersonYoung [2017] EWHC 2712 illustrated the
latter scenario well. In that case, a high-value
personal injury claim, an ATE policy was
taken out on 4 November 2009 with a limit of
indemnity of £50,000. The limit of indemnity
was increased to £500,000 less than six weeks
before the trial in October 2013 and, on appeal,
the £513,000 premium was held recoverable.
There are two ways of increasing the limit
of indemnity:

Your existing provider
The ﬁrst is to approach the provider of the
existing ATE policy. This would, of course, only
be an option if the provider is still writing ATE
insurance business – there have been some
providers who have left the market recently.
The provider would need to reassess the
claim. If they have been monitoring the claim’s
progress periodically, then this application
may be straightforward. Otherwise, the ATE
provider would expect to reassess the dispute
it insured, including the merits of the claim.
If it decides to quote, then an additional
premium will be charged for an endorsement
(a variation) to the policy to reﬂect the
additional cover. The provider may decide
not to quote to extend the cover – perhaps
because it is no longer conﬁdent of the
claim’s merits, or it wants to cap its exposure.

Importantly for both the insured as well as
the ATE provider approached to increase the
limit of indemnity, any additional premium will
be recoverable from the losing opponent. The
Supreme Court conﬁrmed in Plevin v Paragon
Personal Finance Limited [2017] UKSC 23 that
this additional premium falls within the ambit
of section 46(3) of the Legal Aid, Sentencing
and Punishment of Offenders Act 2012.
A new provider
The second way of increasing the limit of
indemnity is to apply to another ATE provider
for the additional cover needed. This would
require a proposal form to be completed.
The underwriter would doubtless expect
an explanation as to why the solicitor either
did not approach the provider of the existing
policy (if they are still in business) or the
reason the existing provider did not quote
for the additional cover.
Any quote would be for a policy where the
additional limit of indemnity would be in excess

of the limit of indemnity for the existing policy.
Would the premium for a new top-up policy
be recoverable? While there is no authority on
the point, some commentators (such as costs
barrister Dr Mark Friston) believe that the point is
arguable because of the wording of section 46(3).
This confers the advantage of recoverability
on the “party… who took out a costs insurance
policy in relation to the proceedings”. On the
face of it, this broad deﬁnition does not limit
itself to a policy taken out before 1 April 2013
or 6 April 2016 for insolvency-related policies.
Of course, there is the option of inviting the
defendant to agree not to seek their costs which
exceed existing adverse costs cover in place.
In this way, the claimant would not need to
extend the cover and claim the additional
premium from them. It is easy to see how this
may be an attractive option for a defendant
in a case like Percy v Anderson-Young, where
the premium and additional premium were
awarded in full after a district judge had awarded
just 15% of the sum sought at ﬁrst instance. ■
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Starting
gun
ATE premiums for medical reports in clinical negligence
cases are recoverable when taken out at the start of the
case, the Court of Appeal has conﬁrmed

T

he case of Peterborough and Stamford Hospitals
NHS Trust v McMenemy and Ors [2017] EWCA
Civ 1941, two conjoined appeals, dealt with the
recovery of after-the-event (ATE) insurance premiums
in clinical negligence cases, an issue that has been
swirling around for some time.

Alex Bagnall is a
Costs Lawyer and
team leader, and
Nicola Ellacott a
costs draftsman, at
Just Costs Solicitors

In each case, the claimant took out ATE insurance as soon
as solicitors were instructed. In the event, both claimants
settled before any proceedings were issued and before any
expert report was commissioned.
Under the terms of each policy, the claimants would
have no personal ultimate liability to pay the premium.
If the claim succeeded, the expectation was that it would
be paid by the unsuccessful defendant. If the claim failed
or not all of the premium was recovered from the defendant,
the insurers would bear the loss. In effect, therefore,
although the point may arise in the case of privately treated
patients, the contest is between insurers and the NHS.

McMenemy
On 3 July 2013, Ms McMenemy instructed solicitors and, on
5 July 2013, entered into a conditional fee agreement (CFA).
On 8 August 2013, before receipt of the medical notes, she
took out an ATE insurance policy with ARAG. The total
premium including insurance premium tax (IPT) was £6,042,
of which £5,088 (including IPT) was stated to be “recoverable
from your opponent while the remainder is to be paid out of
your damages”. The balance covered own disbursements
and the risk of having to pay opponent’s costs.
The insurance premium itself was also insured in the
event that the claim was successful but the insurance
premium could not be recovered in full. Otherwise, the
premium was to become due “at the end of your claim
provided you are successful”.
Ms McMenemy’s solicitors received her medical notes

ISSUE 1 | JANUARY/ FEBRUARY 2018

in September 2013. In July 2014, she accepted a part 36
offer of £2,500, at which point she had not received any
expert medical advice.
Ms McMenemy’s bill of costs totalled £15,795 including
disbursements and VAT, of which £5,088 was the
recoverable element of the ATE insurance premium.
The bill was provisionally assessed by DDJ Davies with
the premium allowed in full.
The trust requested an oral hearing pursuant to CPR
47.15(7) solely in respect of the premium. DDJ Holligan
found in favour of the trust, considering that it was
unreasonable for the policy to have been taken out
before Ms McMenemy’s solicitors had seen her medical
records to conﬁrm the facts, and therefore before there
could be any assessment of risk.
Given that ﬁnding, the deputy district judge did not go on
to consider whether the amount of the policy was reasonable.
Ms McMenemy appealed on the ground that the judge
had been wrong to hold that she should have waited to
ascertain the level of risk before taking out an ATE policy.
HHJ Pearce allowed the appeal. He held that the premium
was recoverable in principle and remitted the case to a regional
costs judge for consideration of the amount recoverable.

Reynolds
In the second case, against Nottingham University
Hospitals Foundation Trust, Mr Reynolds instructed
solicitors in March 2014 and took out ATE insurance
with ARAG on 5 August 2014, again with £5,088 of the
premium said to be recoverable. The wording of the
two policies was not identical but the overall effect was
the same. The CFA was signed two days later.
Mr Reynolds’ solicitors obtained his medical records on
18 September 2014. On 7 November 2014, they sent a letter
to the trust notifying it of the potential claim and also wrote
to a potential expert, but they were not available.

15

ATE insurance

The NHS Litigation Authority said it would investigate.
Mr Reynolds’ solicitors responded by explaining that their
letter of 7 November “was not a formal letter of claim”,
but was intended to reduce the cost of investigation.
They invited an early admission of liability “to save the
cost of obtaining further evidence”.
On 26 January 2015, the trust admitted breach of duty
and causation. Three weeks later, Mr Reynolds accepted
a part 36 offer of £12,500.
Mr Reynolds served a bill of costs for £13,215, including
the ATE premium of £5,088. The trust challenged the
recoverability of the premium, for reasons including that
it was unreasonably and unnecessarily incurred because
liability and causation were both indefensible; the amount
of the premium was disproportionate; and comparatives
showed insurance could have been obtained for less.
The bill was provisionally assessed on 24 November 2015
with the premium allowed in full. At the oral hearing, DJ
Rogers held that it was unreasonable to have insured against
the cost of expert reports on the question of liability, but that
it would have been reasonable to insure against the cost of
reports on causation. However, he declined to attempt to
apportion the premium and thus disallowed the whole of it.
HHJ Moloney QC granted permission to appeal and the
Court of Appeal decided to hear the two cases together.

The appeal
The appeals were heard by Lord Justices Lewison and
Beatson and Mr Justice Hildyard. The defendants argued
three main points: whether the ATE premiums were
subject to assessment at all; whether the new or old test
for proportionality applied; and whether Callery v Gray
remained good law.
The judgment, given by Lewison LJ, deals largely with
the third main point. He held: “I have not been persuaded
that we should depart from the policy decision taken in
Callery v Gray and examine the reasonableness of taking
out ATE insurance on a case by case basis.

“Nor am I persuaded that the new proportionality test
requires a case by case approach. It is clear from the
government’s formal response to Sir Rupert Jackson’s
recommendations that ‘for reasons of public policy’ the
government decided to exclude ATE insurance premiums
relating to the cost of expert reports in clinical negligence
cases from the general abolition of their recovery.
“The concern was that claimants might not be able to
afford the ‘up front’ costs of such reports, and thus that
access to justice might be unduly restricted.”
He continued: “Although, with the beneﬁt of (impermissible)
hindsight, the premiums look large in each of the two cases
under appeal, it must be borne in mind that the same level
of premium applies in cases worth many hundreds of
thousands of pounds; and that, in addition, insurers need to
cover the cases in which a medical report is obtained but
is unfavourable with the result that the case is dropped.”
The court said the introduction of qualiﬁed one-way
costs shifting has not changed the position of an
unsuccessful claimant as regards his own disbursements
– there was still “a real incentive” for a claimant to insure
against the possibility of an adverse costs order even if
there were to win.
It noted that the rules expressly require a qualifying
policy to apportion the premium between the recoverable
and the non-recoverable elements, and that though the
original draft of the regulations would have barred recovery
where no report was in fact obtained, that obstacle was
removed in the ﬁnal version.
“Nor did the government accept Sir Rupert’s
recommendation that there should be a breathing space
equivalent to the protocol period during which the taking
out of ATE insurance would be premature.
“The government knew, as Sir Rupert had reported
and as the case law made clear, that ATE policies were
taken out at the same time as a potential claimant
entered into a CFA, and must have intended not to
disturb that practice. That, as it seems to me, was also
recognised by the Explanatory Memorandum
accompanying [the regulations].”
As a result, the court decided that it was still permissible
for ATE insurance to be taken out as soon as a claimant
enters into a CFA.
Comment
This ruling reinforces that Callery v Gray is still good law and
conﬁrms both that it was reasonable for the policies to have
been taken out at the outset and that the premiums are
recoverable. It also backs up the notion that hindsight
cannot be applied in these cases.
This is a very positive outcome for personal injury
solicitors and ATE insurers. It remains to be seen, however,
whether the premiums are subject to quantum assessment
and whether the new or old test of proportionality applies.
These arguments remain ongoing. ■
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Solicitors Act

Tactical assault
Solicitors who provided an inaccurate costs estimate at a
mediation of the entire case paid the price when it reached
the SCCO, explain Kerry-Anne Moore and Mark Carlisle

e recently handled the case of Robin Stewart
v HCC Solicitors before Master Rowley in the
Senior Courts Costs Ofﬁce.

W

It resulted in HCC’s bill for work going back to 2006 being
reduced from £129,731.57 to just under £76,000, resulting
in a repayment to the client of just under £30,000 and
payment by HCC of costs of £20,000.
This was an application for assessment under section
70 of the Solicitors Act 1974 relating to fees charged by
the defendant for representing the claimant in litigation
concerning commercial property.
The client’s main complaint was that, in the course of
a mediation on 23 October 2014, at which terms were
reached as to settlement of the claim as a whole, he was told
(twice) that the costs to date were £70,000, which
ﬁgure he relied upon in reaching the settlement
that he did. In fact, however, the costs
amounted to just short of £102,000.
Mr Stewart complained immediately
afterwards and, having gone
through HCC’s internal
complaints procedure, was
offered a modest reduction to
the overall costs of £4,800.
The solicitors were ﬁrst
instructed in 2006 and had
delivered what, at ﬁrst sight,
appeared to be a number of
interim statute bills at
regular intervals culminating
in a ﬁnal bill (in the sense
that it was the last of these
regular interim bills) dated 20
November 2014.
Payment of the invoices had
been made throughout the course
of the case – at ﬁrst by legal expenses
insurers until the indemnity limit was
reached, and then by Mr Stewart himself
– and the last one was paid on 27 January 2015.
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Time limits
The ﬁrst hurdle to get over, therefore, was the issue of time.
The client instructed us in November 2015 so, if they were
interim statute bills, only a small number of them were
susceptible to assessment in light of the 12-month limit
in section 70(4).
Proceedings were sent to the court for issue on
4 December 2015, seeking an order that the invoices
be treated as a series of on account bills culminating
in a ﬁnal bill which, together, would be treated as the
statute bill in accordance with Chamberlain v Boodle and
King [1982] 1 WLR 1443.
As an alternative, bearing in mind the decision of the
High Court in Vlamaki v Sookias and Sookias [2015] EWHC
3334 (QB), we contended that none of the bills delivered
was in fact capable of being assessed and sought delivery
of a compliant bill pursuant to section 68 of the Act.
Although the claim form was sent for issue on December
4 2015, it was not sealed until January 2015. This may have
impacted on HCC’s defence in which the ﬁrm contested
the claim, pleading that the application was wholly out of
time because the bills were interim statute bills and, the
last one being dated 20 November 2014, they were all
caught by section 70(4).
This disregarded two points: (1) that the absolute bar
under section 70(4) is from the date of payment of the
invoice, which had not happened until January 2015;
and (2) that from a procedural point of view, the date
of issue is the date upon which a correctly completed
claim form is received by the court.
Following the exchange of witness statements in
accordance with his directions, the matter was listed for
a preliminary issue hearing before Master Leonard on
2 June 2016.
The defendant’s evidence did not disclose any
contractual entitlement to deliver interim statute bills.
Even had there been such an entitlement, HCC would
have been in difﬁculties because this is not enough
unless, per Vlamaki, the client has been given a proper
explanation before entering into such a retainer with
regard to its impact upon his or her rights under the Act.
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Shortly before the preliminary issue hearing,
HCC capitulated and agreed to deliver a compliant bill,
along with the costs of the proceedings.

The ‘new’ bill

Kerry-Anne Moore
is a Costs Lawyer
and Mark Carlisle
a director at
Deep Blue Costs

Surprisingly, HCC chose to deliver a new bill for a higher
amount. The new bill was for £129,731, whereas the
previous on account bills had totalled just under £105,000.
As a result, Mr Stewart faced the risk of paying a further
£25,000 unless signiﬁcant inroads could be made.
An immediate application was made for assessment
of the new bill under section 70(1), but with provision that
the scope of the assessment be limited under section
70(6) to the proﬁt costs element alone.
This was a tactical decision reﬂecting the fact that the main
area of attack was the inaccurate costs estimate given at
mediation. The majority of disbursements were counsel’s or
experts’ fees, in respect of which the client had given express
or implied approval, so they were unlikely to be reduced.
By focusing on proﬁt costs, it meant that the target
ﬁgure for the 20% reduction was reduced, because of
the interaction with section 70(9) (the one-ﬁfth rule),
with section 70(12), which provides that the reduction
applies only to the costs actually being assessed.
This is an important consideration in all assessments
under the Act. Without applying section 70(6), you still
have to get 20% reduced from the whole bill. If you are not
disputing disbursements, then the 20% that you need to
get off them needs to come off elsewhere.
For example, on a bill that is split 50/50 between proﬁt costs
and disbursements and proﬁt costs are all that are realistically
disputed, you would need to reduce the proﬁt costs by 40%
in order to achieve a ‘win’ for the purposes of section 70(9)
without resorting to the lottery of ‘special circumstances’.
Points of dispute were served, raising a number of issues
but concentrating on the estimate. Importantly, they were
supplemented by a witness statement from the client on
the circumstances surrounding the provision of the ﬁgure
during the course of the mediation appointment, how it had
been queried by counsel, how he had relied upon it, how
he may have acted differently had the correct ﬁgure been
given and how (other than the obvious fact that he was now
faced with a potentially higher bill) it caused him a loss.

Estimate impact
In terms of how he would have acted differently, this was
different to most ‘estimate’ cases, because they tend to
deal with estimates given at a much earlier stage in the
proceedings. Then the evidence is, necessarily, a much more
hypothetical “I may have gone elsewhere” type of argument.

In this case, however, the costs had already been incurred
and there was no opportunity to change history. Mr Stewart
said in his witness statement: “Had a higher ﬁgure been
provided in respect of costs, there would have been two
potentially different outcomes: either I would have
attempted to negotiate a higher overall ﬁgure to take into
account the higher costs, or the settlement would have
been apportioned differently as between capital and costs.”
He simply did not have the opportunity to assess the
all-inclusive offer made at mediation in light of the true
costs ﬁgure.
In terms of his loss, Mr Stewart’s position was this:
“As matters stand, I have paid excessive capital gains
tax because in agreeing the apportionment of the total
settlement with the defendants, I insisted that the total
cost ﬁgure then provided by HCC be shown separately in
the Tomlin order so that no future dispute could arise as
to the apportionment of the settlement ﬁgure.
“The understatement by HCC of their costs has as a
result produced a higher disposal ﬁgure for CGT purposes
than would have been the case had I been informed during
the negotiations that the costs incurred were much higher.”
This is a crucial element which is often overlooked in costs
estimate issues. There was clear and concrete evidence of
a ﬁnancial loss. The settlement ﬁgure was inclusive of costs.
The amount of ‘gain’ upon which tax would be paid was
inﬂated, because the costs ﬁgure was deﬂated.
The assessment came before Master Rowley and Mr Stewart
was represented by counsel, Robin Dunne of Clerksroom.
The master accepted the costs estimate argument,
ﬁnding that, for all work up until the day of the mediation,
HCC was restricted to £70,000. Some additional
allowances were made for the costs of the day, including
counsel’s fee, producing a total of £75,954.
This was a reduction of around 64% to the proﬁt costs
element of the bill; thus HCC was ordered pay costs of
assessment which were agreed in the sum of just over £20,000.

Key lessons
The case demonstrates that, from a client’s perspective,
time for assessment has not expired simply because their
solicitors say it has. It is also an indication that the internal
complaints procedures of solicitors, valuable though they
are in some cases, should not be viewed as a replacement
for the statutory rights of clients under the Act.
It also reinforces the lessons that should be learned from
the Vlamaki case – a bill is not a statute bill just because it
looks like one – and provides a useful tactical insight into
assessments under the Act, and the importance of
evidence in cases where a costs estimate point is at large. ■
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Secret
history
In the latest part of our reﬂections on 40 years
of the ACL, Derek Boyd recalls the events that
led to its formation, while we also show the
changing face of this magazine over time

A

Brian recalls: “It was a winter’s evening late in the year.
I would say between 20 and 30 costs draftsmen turned
up. We were all concerned that something needed to be
done to protect the status of our profession, given the
poor-quality work we were hearing about from secondrate drafters who were more interested in making fast
money than acquiring a professional skill.
I remember the spring in Brian’s step the following
morning when he excitedly informed me that moves
were afoot to form a representative professional body.
Following a second invitation, a larger – now legendary –
gathering was to take place at the RAC Club in Pall Mall.”
So, what brought this about?

specialist skills and an abundance of costs drafting work.
Costs draftsman were often required to reconstruct ﬁles
and estimate time in the absence of contemporaneous
evidence of the work done in order to maximise a solicitor’s
recovery either from the paying party, or in the case of legal
aid, central funds. A fee was charged, generally a percentage
(between 6-7.5%) of the proﬁt costs, which was paid out of
ofﬁce funds.
Some costs draftsmen had achieved professional status
as members of the then Institute of Legal Executives (ILEx).
However, resentment towards a majority of non-qualiﬁed
practitioners was growing. Paying non-recoverable fees to
non-qualiﬁed persons, with dodgy ‘cowboy’ characters
producing poor-quality work, was taking its toll on the
reputations of all costs draftsmen.
And so it was that, one weekday evening in 1977, the
second meeting was convened and attended by prominent
costs draftsmen of the day who were concerned by this
unsavoury state of affairs.

High demand

No cowboys

Long before summary assessments and budgeting, bills
of costs for what we now call detailed assessment were
prepared for ‘taxation’, which generally took place at the
conclusion of a matter. Bills were drawn under various scales,
including inter alia the High Court scale, four county court
scales and separate scales for admiralty, matrimonial,
bankruptcy, company, Privy Council and House of Lords work.
Drafting bills was not considered legal work, but rather
part of a ﬁrm’s administrative duties. Consequently, as the
time spent preparing them was not chargeable, they were
almost invariably required by the paying party. Being
time-consuming, few solicitors chose to undertake the
task themselves. Thus, there existed a high demand for

Retired Costs Lawyer Jeff Longman remembers that evening
vividly: “John White had called me and asked if I’d received
this letter from Brian Kitchen. I went along and it was
standing room only. I looked around for the Stetsons,
spurred boots and holsters, but the cowboys were nowhere
to be seen – just the good, the bad and the ugly.
“But seriously, there must have been over 50 bodies
packed in a very modest space. These were professionals
in all but name and well ahead of their game. The likes of Bob
Millward and Ron Edis, who I would describe as old school,
had got together with other established ﬁgures such as
John Harvey and Mike Blaber to form a steering committee.
“It was their collective expertise
Continued overleaf… ✒

s a ﬂedgling costs clerk in the 1970s, I can
remember my boss, Brian Taylor, receiving an
invitation to attend an ad hoc meeting at the
Law Society’s Hall to discuss improving the standing
of law costs draftsmen within the legal profession.

Derek Boyd is
head of costs at
City ﬁrm Ince & Co
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I looked
around for
the Stetsons,
spurred
boots and
holsters, but
the cowboys
were nowhere
to be seen –
just the good,
the bad and
the ugly

and guidance that eventually led to the formation of the
Association of Law Costs Draftsmen, a company limited
by guarantee. It was modelled on ILEx and the membership
fee was £5. Not everyone was in favour of it. One particular
attendee was quite vocal in his objection, suggesting that
what we were proposing was illegal.
“Some weeks later, I passed him in the law courts.
When I told him I’d put my name forward for membership,
he said ‘We need young people like you’, so I guess by then
he’d changed his mind about the whole thing.
“I do believe that many prominent costs draftsmen who
refused to join later regretted it. They really didn’t expect it
to take off as it did. But something had to be done. I’d had
experience myself of ill-prepared practitioners attending on
taxation dressed inappropriately and with no idea how to
conduct themselves. Some of the bills I saw were diabolical.
These people were bringing my profession into disrepute.”
Jeff was to join the ALCD Council in the 1980s. “Things
progressed well during my time. Attendance at our annual
conferences grew and we started to invite eminent
members of the Taxing Ofﬁce, who seemed only too
willing to lend their support.”
Jeff served as vice-chair and chair of the rules revision
committee. The new rules closely followed the Law Society
model and incorporated a code of conduct. “Up to this time,
all decisions had to be passed through the membership and
these reforms gave the Council a necessary power and
authority. It was felt that the members would beneﬁt from
a governing body that was representative, but also had
regulatory and disciplinary powers.
“There were fervent objections from the ﬂoor at the AGM
when this was ﬁrst proposed, such that when the amended
company memorandum and articles required formal adoption
at an EGM, the Council hired the Law Society Chamber to
accommodate the vast numbers that were expected.
“In the event, only one non-Council member turned up.
It was disappointing, but our work was done.”

Major movers
John White recalls an early telephone call he received from
John Harvey: “I’d known John for some years. He told me
about the steering committee and the meeting set up by
Brian Kitchen at the RAC Club.
“John was a well-renowned and highly respected costs
draftsman who understood that any Association would
not survive unless it represented at least a cross-section of
draftsmen who worked in-house like myself at the time,
as well as those like him who worked freelance. He seemed
concerned that the efforts being made might be hijacked
by independent professional interests.
“Costs draftsmen were considered a necessary evil,
but freelance costs draftsmen were considered parasites.
He asked me to spread the word to draftsmen working in the
admiralty solicitors’ practices and I think quite a few turned
up on the day, although it was only me and Jeff who actually
joined at the beginning.
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“Hartley Baldwin of Constant & Constant was the
patriarch of our circle and renowned for sitting on the fence
before committing to anything. Regarding this new initiative,
it was the same for many of our colleagues. From my
perspective, it was Brian and John who were the major
movers in this project.”
Once the ALCD was established, the ﬁrst Council was
formed. Ironically, neither Brian Kitchen nor John Harvey
were part of it. There were three tiers of membership – Fellow,
Associate and Student. Only Fellows had voting rights. Upward
qualiﬁcation was by examination. Entry at Fellowship and
Associate levels was available to established costs draftsmen.
Some who applied for automatic membership at senior
level, yet fell short of the necessary criteria, became
resentful. Many more remained vocal against the efforts
being made to give the profession respectability.
This would go on for decades during which various
‘amnesties’ and ‘fast tracks’, such as entry by interview,
were introduced as the Council continued to explore ways
to establish itself as a body broadly representative of all
costs draftsmen.

Continual development
At the same time, legal costs work was continually
developing. Taxation morphed into the more structured
detailed assessment procedure, court scales were
amalgamated and simpliﬁed, ‘party and party’, ‘common
fund’ and the ‘trustee’ basis of costs gave way to ‘standard’
and ‘indemnity’.
It became possible to place an opponent on risk as to the
costs of assessment, summary assessment was introduced
and, more recently, budgeting, which seeks to bring some
certainty to legal costs even earlier in proceedings.
Costs drafting became fee-earning work as the costs
expert’s role evolved. Alternative funding, greater judicial
discretion, proportionality, ever more complex costs awards,
Lord Justice Jackson’s reforms and an explosion in costs
case law have all brought about signiﬁcant changes to the
costs expert’s function. And specialist costs counsel
emerged – something unheard of ‘back in the day’.
The ALCD was to continue its quest for higher status in the
wake of the Courts and Legal Services Act 1990, mounting a
campaign for independent rights of audience for its members
to conduct advocacy. By establishing an improved
educational course and with the support of other bodies,
including the Senior Courts Costs Ofﬁce, the ALCD
succeeded in achieving authorised body status through The
Association of Law Costs Draftsmen Order 2006. The ALCD
became the Association of Costs Lawyers, with the Costs
Lawyer Standards Board its independent regulatory arm.
The creation of a body that can speak out in matters of
law reform and be heard and respected throughout the
entire legal profession is an achievement that is perhaps
even beyond the most optimistic expectations of our
founding members. It is something of which they would
surely be immensely proud. ■
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CFA assignment

Transfer
deadline
The Court of Appeal
has allowed the recovery
of success fees even if
pre-LASPO CFAs have
been subsequently
transferred, report Dan
Stacey and Theo Barclay

I

n a much-anticipated decision, the Court of Appeal
has held that a pre-LASPO CFA can be transferred
from one ﬁrm of solicitors to another – even postLASPO – without losing the right to recover success
fees from the defendant.

The decision in Budana v The Leeds Teaching Hospitals
NHS Trust [2017] EWCA Civ 1980 depended highly on policy
considerations. It will be welcomed by solicitors who in a wide
variety of circumstances have been party to such transfers.
They have arisen where a ﬁrm ceases to practice in a
particular litigation ﬁeld; an individual solicitor moves
ﬁrms and takes the client with him or her; a client loses
conﬁdence in one ﬁrm and wishes to instruct another;
or a new ﬁrm is created through merger or incorporation
of what was previously a partnership.
Each judge delivered a separate judgment. The majority
of the Court of Appeal (Gloster and Beatson LJJ, with
Davis LJ dissenting on this point) held that the transfer
amounted, as a matter of contract law, to a novation
rather than an assignment. Therefore, a new contract
came into existence post-LASPO.
However, all three judges found that, whether the CFA
was novated or assigned, the success fee remained payable
under “a CFA entered into before 1 April 2013”.
Therefore, success fees were recoverable under it. They
held that it would be “overtechnical” (Gloster LJ) and “frustrate
the policy” underlying LASPO (Davis LJ) to hold otherwise.
Consequently, the court allowed the appeal, ﬁnding that
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the success fees payable under the pre-1 April CFA
were recoverable under the novated agreement.

The facts
The claimant was injured at the defendant’s hospital.
She instructed a ﬁrm of solicitors, Baker Rees (BR), to act
for her in the proceedings that followed. On 2 December
2012, they entered into a CFA which provided for an uplift.
On 22 March 2013, BR wrote to the claimant to tell her
that they had decided to stop handling personal injury
litigation. Conduct of her case was to be transferred to
a larger ﬁrm called Neil Hudgell Limited (NH). Three days
later, BR assigned the claimant’s case and associated
CFA agreement to NH through a deed. This purported
to assign all the rights and obligations ﬂowing between
BR and the claimant to NH.
In a second deed dated 31 March 2013, the claimant
conﬁrmed that she agreed to the assignment of the
beneﬁts and burdens of her original retainer with BR.
The claimant only executed that deed on 10 April 2013,
nine days after LASPO had come into force.
The claim was settled. The recoverability issue came
before the district judge and the appeal against his decision
was leapfrogged to the Court of Appeal.

The appeal
The claimant appealed against the district judge’s decision
that BR had terminated the CFA before the purported
transfer. The defendant cross-appealed against the
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determination that the BR CFA had been validly assigned.
Three principal issues were decided: (1) Was the CFA
terminated by the 22 March letter? (2) If the CFA was not
terminated, was the transfer of the CFA an effective
assignment or a novation? (3) If the transfer was a novation,
should section 44 of LASPO nevertheless be interpreted
to include a CFA entered into before 1 April and novated
after 1 April 2013?

The decision
Was the CFA terminated by the 22 March letter?
It was unanimously held that BR did not terminate the
CFA when it told the claimant that it had decided to stop
handling personal injury cases. The claimant would have
to agree to treating the contract as terminated. The
claimant was entitled to choose to accept BR’s repudiation
or to afﬁrm the contract. By later agreeing to transfer the
CFA, the claimant had elected to afﬁrm it.
Was the CFA assigned or novated?
Gloster and Beatson LJJ agreed that the purported
assignment was, as a matter of law, a novation. They
considered themselves bound by Southway Ltd v Wolff
(1991) 57 BLR 33.
In this, Bingham LJ stated: “It is elementary law that
A cannot without the consent of B assign the burden of
the contract to C, because B has contracted for
performance by A and he cannot be required against his
will to accept performance by C or anyone other than A.
“If A wishes to assign the burden of the contract to C,
he must obtain the consent of B, upon which the contract is
novated by the substitution of C for A as the contracting party.”
So the CFA between NH and the claimant was a new
contract, as it involved the discharge of BR from all
obligations under the CFA, and the consent of the claimant
to NH assuming those obligations.
The reasoning of Rafferty J in Jenkins v Young Brothers
Transport Ltd [2006] EWHC 151 (long relied upon by
claimant solicitors) was disavowed by Gloster LJ.
Davis LJ dissented on this point. He held it was an
assignment. He agreed with Rafferty J in Jenkins, noting
that “I do not myself see why, where all three parties
concerned – claimant, BR and NH – plainly intended
and agreed that there should be an assignment so as to
preserve the… CFA and so as not to create a wholly new,
replacement, contract that that should be regarded as
being, in effect, incapable of achievement”.

The application of the provisions of LASPO
to a novated contract
However, the court unanimously decided that the
provisions of section 44 of LASPO (which abolished
the recovery of success fees after 1 April 2013) were
to be interpreted purposively to allow recovery.
Gloster LJ said the fact that, technically, there may have
been a novation of the BR CFA after 1 April 2013 “does not
predicate that the success fee payable by the claimant to
NH could not qualify as a success fee payable by the
claimant” under a CFA entered into before 1 April 2013.
The clear expectation of both parties was that their
contractual relations would, as previously in relation to
BR, be governed by the continuing terms of the BR CFA.
Any other ﬁnding would be an over-technical application
of the law of novation. It would also be inconsistent with the
aim of LASPO: to preserve vested rights and expectations
arising from the previous law.
The court was not prepared to prevent the claimant
recovering a success fee simply because her claim
had been transferred to a new ﬁrm of solicitors
with her consent. That would be to absolve the
defendant from paying those costs, in Davis LJ’s
words, “by virtue of adventitious technicality”.
The claimant was accordingly entitled to
recover all her costs and disbursements
under the CFA.

Dan Stacey and
Theo Barclay are
barristers at
Hailsham Chambers

Implications
The defendant’s case failed because the court
refused to endorse the ﬁnal step in its argument: that
a CFA novated after 1 April 2013 was a post-LASPO CFA
and therefore ineffective. Instead, the Court of Appeal
adopted a broad, purposive interpretation of section 44
to permit recovery of a success fee and after-the-event
insurance premium in these circumstances.
Many costs practitioners had assumed that, pursuant
to Jenkins, the beneﬁt and burden of a CFA could be
assigned. The Court of Appeal has decided that this
assumption is incorrect. Davis LJ’s strong dissent on
the issue, however, means that there remains scope for
further argument on this difﬁcult point of contract law.
But, pending any appeal to the Supreme Court,
practitioners have welcome clarity that, whether properly
analysed as an assignment or a novation, effective transfers
of pre-1 April 2013 CFAs will not prevent the recovery of
success fees. ■
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A living
A party who is awarded its costs of an interlocutory
appeal may not seek an immediate assessment of
those costs unless the court speciﬁcally orders it,
the Court of Appeal has ruled. Nick McDonnell reports

A

ﬂabbergasted solicitor client rang me
in September 2015 following his client’s
unsuccessful application to set aside a notice
of commence of detailed assessment proceedings.

Nick McDonnell
is a Costs Lawyer
and director of
Kain Knight

“Can I run something past you?” he asked.
“Of course,” I said.
“The facts are these,” he continued. “My clients, the
defendants, are the trustees of two Sikh Gurdwaras and
the claimants have issued proceedings in the High Court,
Birmingham District Registry, claiming the ninth claimant
has the power under relevant trust deeds to remove the
defendants as trustees and replace them. My clients made
an application to stay/strike out the claim on the grounds
it was not justiciable. That application was unsuccessful
and the claimants’ costs were summarily assessed.”
“Nightmare,” I said.
“Yes, but we appealed to the Court of Appeal and
were successful. We were over the moon,” he said.
“I bet you were,” I said.
“But that wasn’t the end of it. The claimants appealed to the
Supreme Court who overturned the Court of Appeal’s decision
and remitted the claimants’ claim back to the High Court.”
My client sighed. “Furthermore, the Supreme Court
ordered that my clients pay the claimants’ appeal costs both
in the Supreme Court and the Court of Appeal, with those
costs to be assessed on the standard basis if not agreed
and to make a payment on account of costs of £150,000.”
“Nightmare,” I said.
“But that still wasn’t the end of it,” my client continued.
“The claimants commenced two sets of detailed
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assessment proceedings: one in the Supreme Court
for those appeal costs, in accordance with the Supreme
Court’s own procedure, and a separate notice of
commencement for the Court of Appeal costs.”
“Hang on a minute,” I said. “They can’t do that.
At least not in respect of the Court of Appeal costs.”
“That’s what I said,” agreed my client. “So I made an
application to set the notice of commencement aside
on the grounds the claim was still ongoing and there wasn’t
a forthwith order.”
“Too right,” I said. “That’s exactly what I would have done.”
“But Master Simons dismissed my application.” My client
sighed again. “The Master said that the claimants didn’t
need a forthwith order as Hawksford Trustees Jersey Ltd
v Stella Global UK Ltd and Anor [2012] EWCA Civ 987 was
authority for an appeal being separate ‘proceedings’ for the
purpose of costs and if he was wrong on that he had the
discretion to allow the detailed assessment proceedings
to continue in any event.”
“Nightmare,” I said. “You should appeal.”
“That’s what I wanted to run past you. Should my
clients appeal?”
“Based on what you’ve said, yes,” I said.
So I took a look at the papers and lodged an appeal.
I appeared before Deputy Judge Spearman QC and argued
CPR 47.1 and its associated practice direction (PD) could
not be clearer.

CPR.r.47.1
“Time when detailed assessment may be carried out:
47.1 The general rule is that the costs of any proceedings
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or any part of the proceedings are not to be assessed by the
detailed procedure until the conclusion of the proceedings,
but the court may order them to be assessed immediately.
(Practice Direction 47 gives further guidance about when
proceedings are concluded for the purpose of this rule.)”

Practice direction
“Time when assessment may be carried out: rule 47.1
1.1 For the purposes of rule 47.1, proceedings are concluded
when the court has ﬁnally determined the matters in issue
in the claim, whether or not there is an appeal, or made
an award of provisional damages under part 41.
1.2 The court may order or the parties may agree in writing
that, although the proceedings are continuing, they will
nevertheless be treated as concluded.
1.3 A party who is served with a notice of commencement
(see paragraph 5.2 below) may apply to a costs judge or a
district judge to determine whether the party who served it
is entitled to commence detailed assessment proceedings.
On hearing such an application, the orders which the court
may make include: an order allowing the detailed
assessment proceedings to continue, or an order setting
aside the notice of commencement.
1.4 A costs judge or a district judge may make an order
allowing detailed assessment proceedings to be commenced
where there is no realistic prospect of the claim continuing.”

4. There was no forthwith order and therefore trigger
two has not been engaged.
5. Accordingly, the claimants had no entitlement to
commence detailed assessment proceedings.
Deputy Judge Spearman QC disagreed with me. He
concluded that the Supreme Court’s own rules (which
are different from the CPR) provided for an automatic
right to a detailed assessment of Supreme Court costs
(without the need for the conclusion of the claim or a
forthwith order) and it would make no sense for the
Supreme Court’s single order to have allowed for an
automatic detailed assessment of the Supreme Court
appeal costs but not the Court of Appeal costs.
He also found that rule 47.1 and its associated PD was
not a self-contained code, as I had submitted, and accepted
that Hawksford was authority for an appeal being separate
‘proceedings’ for the purpose of costs.
“Nightmare,” I said to my client. “I advise a second appeal
to the Court of Appeal.”
“Are you sure?” asked my client.
“Yes, I’m sure. The decision is plainly wrong,” I said.
“The rule and its PD could not be clearer. Unless, of course,
I’m going mad, which is possible.”
“Okay,” said my client. “I agree. That we should proceed
with the appeal, that is, not that you are mad.”
“Okay,” I said.

Submissions
In short, my submissions were:
1. Detailed assessment proceedings can only be
commenced where the proceedings are concluded
(trigger one) or where there is a forthwith order
(trigger two) – rule 47.1.
2. ‘Proceedings’ means the ‘claim’ for the purpose of
this rule and is therefore a self-contained code to
interpretation of ‘proceedings’ – PD 1.1
3. The claim is still ongoing and therefore trigger one
has not been engaged.

“The decision is plainly wrong,”
I said. “The rule and its PD could
not be clearer. Unless, of course,
I’m going mad, which is possible.”
“Okay,” said my client. “I agree.
That we should proceed with
the appeal, that is, not that you
are mad.”

Court of Appeal ruling
I lodged a second appeal and in Khaira and Ors v Shergill
and Ors [2017] EWCA Civ 1687, counsel PJ Kirby QC and
Rupert Cohen were able to persuade the Court of Appeal
that my solicitor client and I were right.
With Lord Justice Richards giving the lead judgment,
the Court of Appeal unanimously found that where a
party is awarded the costs of an interlocutory appeal,
it is not entitled to an immediate assessment of those
costs unless there is an express order by the court to
that effect.
Further, the Court of Appeal also held that if the appellate
court had not made a forthwith order, then a costs judge
does not have the jurisdiction to make one.
Sensibly, it found that rule 47.1 and its PD, when read
together, provide that the costs of any proceedings could
not be the subject of detailed assessment until the court
had ﬁnally determined the matters in issue in the claim,
unless the court had made an express order to the contrary.
The defendants were awarded their costs of the appeal in
the Court of Appeal on this point together with both those
of the ﬁrst appeal and the ﬁrst instance application,
to be assessed on the standard basis if not agreed.
And yes, they were to be assessed forthwith! ■
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Survey

Life and times

Neil Rose details the ﬁndings of the ACL’s annual member survey,
which painted a picture of a profession on the brink of major change

I

t’s long stopped being news to report that
these are turbulent times in the world of
costs. A headline that nothing’s happening
and the status quo rules would be a
welcome sight to all Costs Lawyers, and the
annual survey of ACL members reﬂects this.

Some 155 ACL members completed the survey
either at November’s Annual Conference or
online and, while 28% of them reported that
their ﬁrms/departments’ turnover had
increased over the previous year (15% by up
to 10%, 13% by more than that), some 35%
said it had gone down. Alarmingly, that was
made up of 28% saying it had fallen by more
than 10%, compared to just 7% reporting a
lower ﬁgure. For nearly a third of respondents
(31%), things had been steady.
We drilled down in these ﬁndings in more
detail and found that, across the sample,
work was more likely to have gone down than
up – 29% of respondents said staff numbers
at their place had work had been reduced,
compared to 19% who said it had increased.
Interestingly, a quarter of Costs Lawyers
said they were undertaking more advocacy
work, which is one way in which ﬁrms are
looking to make up the shortfall of other work.
Less signiﬁcant tactics were diversiﬁcation
(7%) and merger/acquisition (5%).
Some of the comments left with this
question were interesting: “Made a decision to
leave cost ﬁrm and became self-employed –
signiﬁcant increase in specialist work,” said one.
A few mentioned trying to capture work
directly. One Costs Lawyer said: “I now deal
directly with lay clients to obtain instructions
on settlements, rather than the instructing
fee-earner/deal with more solicitor-client issues.”
From another: “Have been trying to obtain direct
access solicitor and own client costs work.”
But the most telling insight into the
profession’s view of its future was that
three-quarters believed that there would be
fewer Costs Lawyers in three years’ time,
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signiﬁcantly more than the ﬁgure when the
survey was last undertaken in May 2016.
Just 4% predicted that there would be more.
In that context, 61% considered in-house to
be the best place to be working for job security;
only 9% said an independent costs ﬁrm. The
rest ticked the box marked ‘What job security?’

topical costs issue, namely whether a costs
judge who reduces the hourly rates for incurred
costs should then do the same to budgeted
costs on the basis that it provides a good
reason to depart from the budget. Nearly
two-thirds (63%) said no – it should be
sufﬁcient to have come within budget.

Future struggles

Budget blues

The way things are at the moment, three years
seems a very long way away. We asked several
questions about topical costs issues.
Just over half (52%) of Costs Lawyers said
it was ‘fair enough’ to extend ﬁxed costs
across the fast-track, but that they should
go no further. This was even though many
would suffer as a result – 42% said their
practice/department would take a hit but
could continue, while 10% predicted that
they would have to close down as a result.
One in seven (14%) supported the whole
package Jackson LJ put forward – including
ﬁxed costs for cases worth up to £100,000
and possibly capped costs for business cases
worth up to £250,000 – while 12% conceded
that ﬁxed costs were ultimately the only way
to control costs. By contrast, 18% opposed
ﬁxed costs on principle.
Unsurprisingly, the intermediate track posed
an even greater threat to the profession.
Almost a ﬁfth (19%) thought this would spell
the end of their ﬁrm/department, while 51%
said they would take a hit but could continue.
A more optimistic 14% said they could see
opportunities to offer other services, while
a lucky 10% said it would have no impact.
Of course, the judge himself pulled back
from the starting point of ﬁxed costs for all
cases worth up to £250,000 because he felt
the costs budgeting process had improved
signiﬁcantly over the past 18 months.
Some 57% said his optimism matched their
own experience, although 40% thought the
process had still to prove its worth.
We also asked a question on one speciﬁc

The least surprising ﬁndings in this year’s
survey came in relation to solicitors’ attitude
and aptitude when it came to costs.
Just 5% of Costs Lawyers said their clients
always stuck to their budgets; 65% said they
sometimes went over, while 29% had clients
who always exceeded their budgets.
This is a major problem in the light of the
Court of Appeal ruling in Harrison that a costs
judge on detailed assessment should only
depart from the approved or agreed budget
if there is good reason.
It also means, of course, that solicitors
should be updating their budgets if required as
the case progresses, and the survey indicated
that they still have a long way to go. Just 19% of
Costs Lawyers said the number of applications
to update a budget was increasing, while 38%
said they had still never seen one.
The survey said there was growing awareness
among solicitors that the new electronic format
of the bill of costs becomes compulsory in
April, but 40% Costs Lawyers thought that,
however good it may be, solicitors are not
interested in the shift.
There was a lack of enthusiasm among Costs
Lawyers too – nearly half (48%) said it was simply
not needed and 39% said it would actually make
the system worse. One in seven (14%) said they
were getting used to the electronic bill, but we
did not ask whether or not that was a good thing.
Now that J-Codes are not compulsory,
there is far less stress about them. However,
a majority thought they would either become
standard in time (18%) or that some would
use them, although other approaches would
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61% considered in-house to be the
best place to be working for job
security; only 9% said an independent
costs ﬁrm. The rest ticked the box
marked ‘What job security?’
be just as good (37%). Nearly a third (31%)
considered the J-Codes dead in the water.

Ministry whim
So where does this all leave us? Mainly at the
whim of the Ministry of Justice. The Costs
Lawyers surveyed overwhelmingly viewed
government reform as the main threat to the
future of the profession, with unregulated
draftsmen trailing far behind in second place.
The question is how much time and
enthusiasm ministers will have to consult on

Sir Rupert Jackson’s recommendations in
the foreseeable future. Like the rest of
government, the MoJ is consumed by Brexit.
Furthermore, staff cuts over the past few years
mean there is less capacity to undertake work.
Most felt positive about their reputation in
the legal market: 56% said Costs Lawyers’
standing with the judiciary has improved, while
52% believed the profession was listened to
as the experts on costs – but this was against
a background of continuing concern that
solicitors still don’t know the difference between

regulated and unregulated practitioners.
In a press release publicising the ﬁndings
around ﬁxed costs and budgeting, ACL
chairman Iain Stark said: “Costs Lawyers know
better than anyone that budgeting is becoming
embedded in civil litigation and it will only keep
on improving. It is true that many solicitors still
need guidance but, with judges now far more
conﬁdent in exercising their costs management
powers, we are positive that it will make a real
difference in controlling costs.
“That being the case, do we really need the
upheaval and satellite litigation that ﬁxed costs
would cause as lawyers push for the highest fee
available? They work on the fast-track because
solicitors can cope with the ‘swings and
roundabouts’ of having some cases that require
more work and others that require less than the
ﬁxed cost allows. However, that calculation
does not work with more complex cases.
“Costs Lawyers have an interest in maintaining
budgeting, of course, but as a profession we
have worked hard to make the process work
and, while there is still some way to go, we are
proud of what we have achieved.” ■
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Final orders
The issue of interim statute bills never seems to go away.
Colin Campbell reviews the current position and the latest case

J

ust when you thought that we had experienced all
that could ever have been written, done, argued
about, litigated over and adjudged about solicitors’
bills, we now have a yet another case on the difference
between interim ‘statute’ bills and ﬁnal bills.

Aide memoire
Colin Campbell is a
consultant to Kain
Knight and sits as a
deputy costs judge

In contentious business, all solicitors’ bills rendered during the
litigation are deemed to be interim bills, delivered on account
of a ﬁnal invoice to be submitted at the end of the case and
the client’s time for applying for detailed assessment under
section 70 of the Solicitors Act runs from that point.
From the solicitor’s point of view, there can be wisdom
after the event: the fees are not limited to the charges
billed already and they can be increased, if, for example,
the claim has succeeded with ﬂying colours.
By agreement with the client, the solicitor is permitted
to deliver interim bills during the case which are ﬁnal for
the period to which they relate so they cannot later be
reopened, but the client’s time for applying for assessment
under the Act runs from the date of delivery and not
from the end of the case when the last bill is submitted.
In legal parlance, they are known as interim statute bills.

no ﬁnal bill had ever been delivered, so the client’s time
for applying for assessment of work that had been done
years earlier had not even started to run.
Now what happens about disbursements? According
to the solicitors who had delivered 61 invoices, of which
43 were for proﬁt costs and 18 for disbursements, they
were all statute bills and it was too late to have them
assessed under the Act.
Not so, said Mrs Justice Slade in the recent case of
Richard Slade and Co v Boodia [2017] EWHC 2699 (QB).
Under section 67 of the Act, disbursements are to be
regarded as costs for the purposes of statute bills and,
as none of the bills had included a charge for both proﬁt
costs and disbursements, they were all interim bills so
time was not running against clients for applying for an
assessment until the last in the series had been delivered.
Thus even if the solicitor’s terms of business provide
for the client to receive interim statute bills, they must
contain all disbursements claimed for that period. If they
do not do that, they are interim bills on account of a ﬁnal
bill and the section 70 time limit is not running against the
client for applying for assessment.

Estimates
The case law
Over the years and with no let-up, solicitors have got
themselves into awful tangles about what type of bills
they have been submitting to their clients. That does
not matter, of course, when all is well between them,
but when there is a falling out – whether or not a bill is an
interim-on account bill, an interim statute bill or a ﬁnal
bill – it has kept Costs Lawyers, solicitors, barristers and
the courts in business since Victorian times.
Thus, terms such as “if you do not pay an interim bill“
are incompatible with the proposition that sending “a bill for
our charges and expenses at the end of each month” has
meant that statute bills have been delivered (see Vlamaki
v Sookias and Sookias [2015] 6 Costs LO 827). In that case,
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Of all complaints levelled against lawyers, failure to give
estimates or exceeding them must rank high on the list.
Harrison v Eversheds [2017] 5 Costs LR 931 is another
example of what happens when things go wrong. Here,
the client had been given estimates – a couple, in fact –
of £333,102 and £548,054 respectively. At the end of the
case, the client then received an invoice for £1,602,436
including counsel’s fees! In fairness, the trial had continued
for ten days rather than four, but additional reasons to
those given in the court below were required, according
to Slade J, so the whole assessment was remitted back
to the Master for determination of what would be a
reasonable sum for the client to pay for the solicitor’s
proﬁt costs and counsel’s fees. Another ﬁne mess! ■
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Provisional assessment

Cap in hand

The fact that the provisional assessment costs limit is capped rather
than ﬁxed means it is not trumped by part 36, reports Marc Harris

I

n W Portsmouth and Company Ltd v Lowin (Daughter
and Executrix of the Estate of Lowin, Deceased) [2017]
EWCA Civ 2172, the Court of Appeal ruled that the £1,500
cap imposed under CPR 47.15(5) continues to apply even
where a party has successfully beaten their own part 36
offer and awarded costs on the indemnity basis.
The issue raised by this appeal was regarding the relationship
between rules 47.15(5) and CPR rule 36.17(4). The question
to be decided was whether a party who successfully beat
their own part 36 offer and was awarded indemnity costs
was still limited to the cap imposed under CPR 47.15 or
whether part 36 entitles them to costs assessed on the
indemnity basis without being subject to the cap.

Decision at ﬁrst instance
Master Whalan carried out the provisional assessment
and awarded a sum greater than the claimant’s part 36
offer. Accordingly, he ordered that the claimant was
entitled to the cost consequences under CPR 36.17(4):
costs on the indemnity basis, interest at 10% and a 10%
uplift on the amount awarded.
The master made a ﬁnal costs order that the claimant’s
assessment costs should be capped in line with CPR
47.15(5). He held that CPR 36.17(4) did not dislodge the
effect of CPR 47.15(5) in capping the “maximum amount
the court will award”.
The Claimant sought permission to appeal relying on
the decision in Broadhurst v Tan [2016] 1 WLR 1928.
Master Whalan refused permission on the grounds
that the decision in Broadhurst had no application
because there was a difference between ﬁxed costs and
assessed costs subject to the cap under CPR 47.15(5).
Permission to appeal was granted subsequently by
Mrs Justice Globe.

correct. The Court of Appeal held that Broadhurst was not
directly applicable as different provisions of the CPR were
under consideration and that case was concerned with a
conﬂict between ﬁxed costs and assessed costs provisions
in the CPR.
The Court of Appeal held that CPR rule 47.15(5) is not a
ﬁxed costs provision like those under consideration in the
Broadhurst case.
The Court of Appeal held that the cap imposed under
CPR 47.15(5) continued to apply even where the claimant
had been successful in beating their part 36 offer.

Commentary

Marc Harris is
a Costs Lawyer
at Paragon
Costs Solutions

The Court of Appeal said ﬁxed fees were different to caps,
and so distinguished Broadhurst, which concerned where
a party had successfully beaten their own part 36 offer in
a ﬁxed-fee matter.
Having regard to the explicit wording of CPR 47.15(5),
this is a sensible decision. Furthermore, the part 36 cost
consequences already provide adequate beneﬁts for
a claimant who successfully beats their own offer.
The decision is also in line with Lord Justice Jackson’s
intention to create greater certainty and control of costs.
The trend is towards awarding uplifts on costs to parties
who successfully beat their own part 36 offer, rather than
ﬁnding ways to escape the ﬁxed fee or costs cap regime.
It is important to note that the costs of issuing part 8
proceedings fall outside the CPR 47.15(5) cap and are
therefore recoverable in addition (see Tasleem v Beverley
[2013] EWCA Civ 1805). ■

Decision on appeal
The appeal was heard by Mrs Justice Laing, sitting with
Master Leonard as assessor. The court allowed the appeal
and held that the cap under CPR 47.15(5) did not apply
where the claimant had successfully beaten their own part
36 offer and was awarded indemnity costs. The court relied
upon the reasoning in Broadhurst. The defendant appealed.

Decision of the Court of Appeal
Lady Justice Asplin provided the lead judgment and found
that Master Whalan’s approach to the matter was entirely

Fixed costs trend is for uplifts, not escape
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Legal update
Summaries are from Lexis®Library, All England Reporter service unless otherwise
stated. For the full judgments, members should try Bailii (www.bailii.org), a free resource,
Lexis®Library (www.lexisnexis.com/uk/legal) or other law reporting services. Members
are reminded that decisions of lower courts are only included where an issue is
determined that is novel or of particular interest. Such cases should be cited with care.
The judgments in such cases can be persuasive but are not binding on higher courts.
Criminal costs
R (on the application of Director of
Public Prosecutions) v Aylesbury Crown
Court [2017] EWHC 2987 (Admin)
The interested party was charged on
indictment with one offence of possessing
an indecent image of a child and six counts
of making indecent images of children.
His expert concluded that no indecent
images of children were found to have been
saved anywhere on the computer’s hard disk
drive and that the only pictures that were
identiﬁed were either deleted or in systemcreated areas to which the user had no access.
The prosecution’s expert found no areas of
disagreement and, in particular, concluded that
the one image he had previously identiﬁed as
accessible could be discounted. Accordingly,
the prosecution offered no evidence against
the interested party.
The interested party applied for payment of
the entirety of his legal costs. The judge made
costs orders under section 19 of the Prosecution
of Offences Act 1985 and the Costs in Criminal
Cases (General) Regulation 1986.
The prosecution sought judicial review on
the basis that the judge had fallen into error
and acted without jurisdiction in ruling that
the Crown Prosecution Service (CPS) should
be liable for the actions of an expert witness
instructed by it when the expert witness was
an independent third party and the judge was
unable to identify any unnecessary or improper
act or omission.
HELD: Application allowed.
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Issues and Decisions
(1) Whether the judge had been wrong to rule
that the prosecution and the expert witness
had been indivisible.
An expert might be instructed by the CPS
and it was common to say that an expert
called at trial was called by the prosecution
or the defence, as the case might be, or gave
evidence on their behalf.
However, the relationship with an expert
was a contractual one, not one of agency, and
the mere fact of the contractual relationship
did not make the CPS responsible for the
expert’s acts or omissions for the purposes
of regulation 3. Accordingly, expert witnesses

in a criminal trial did not give their evidence
or act on behalf of the CPS. Nor were they to
be regarded as part of the Crown.
It would be antithetical to the duty of an
expert if that were to be the case. Therefore,
the position of an expert witness instructed
by the CPS was to be distinguished from that
of the police and the CPS, which were two
arms of the Crown and could be regarded as
indivisible for those purposes. Further, the
interested party’s suggestion that the judge’s
order had been justiﬁed by a failure on the
part of the CPS effectively to supervise the
expert was misconceived.
(2) Whether the judge had erred in having
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made costs orders, as he could only make an
order under section 19 if the expert had made
a clear and stark error.
Improper had to mean something different
and more serious than either negligence or
unreasonableness. Even if the prosecution
expert’s failure to recognise that the image
had been inaccessible could rationally be
described as an act on behalf of the CPS, there
had been no proper basis for concluding it had
been improper, within the meaning of section
19 and regulation 3. There had been nothing
before the judge by way of expert evidence
from the defence expert, for example, which
could have justiﬁed the epithet improper.
In any event, the judge had simply made
no ﬁndings of fact, nor had he embarked
upon any enquiry, let alone one that had
been sufﬁcient to allow a conclusion about
propriety to be reached, whatever formulation
of the term improper was adopted.
The various ﬂaws in the judge’s approach
and in respect of the costs order itself had
been of sufﬁcient gravity to amount to
jurisdictional errors. In consequence, the
costs order had been made without
jurisdiction and had to be quashed.
Greg Treverton-Jones QC (instructed by
the Crown Prosecution Service) for the DPP.

Security for costs
Premier Motorauctions Ltd (in liquidation)
and another v PricewaterhouseCoopers LLP
and another [2017] EWCA Civ 1872
The claimant companies issued proceedings
against the defendant for breaches of various
duties and conspiracy to cause loss by unlawful
means. They subsequently notiﬁed the
defendants that after-the-event (ATE)
insurance policies had been issued to their joint
liquidators and the companies as co-insureds.
The defendants sought security for costs.
The judge held that there was no reason
why the existence of an ATE policy should
not be taken into account together with other
assets when deciding whether the jurisdiction
to make an order for security for costs was
engaged. Since the defendants had failed to
establish that there was reason to believe
that the companies would be unable to pay
the defendants’ costs, he found that he had
no jurisdiction to make an order for security.
The defendants appealed.
HELD: Application allowed.

Issues and Decisions
(1) Whether ATE insurance which had
no anti-avoidance provisions and other
exceptions or conditions precedent to liability
constituted adequate security for costs in
a case requiring such security to be given.
The relevant authority supported the
proposition that an appropriately framed
ATE insurance policy could, in theory, be an
answer to an application for security. They
did not, in terms, touch on the question of
jurisdiction, but they did give credence to
the submission that ATE insurance could,
in principle, be taken into account at any rate
if it gave a defendant sufﬁcient protection.
If it did give that sufﬁcient protection, there
would not be a reason to believe that the
company would be unable to pay the defendant’s
costs if ordered to do so and there would,
therefore, be no jurisdiction to make an order.
Since it was inevitable that the question
of whether ATE insurance gave sufﬁcient
protection to the defendant had to be decided
at the discretionary stage in any event, it would
not be too troubling to have to determine the
question at the jurisdiction stage.
The defendants’ submissions, to the extent
that they amounted to saying that the ATE
insurance obtained by the companies was
not to be considered at all, would be rejected.
The second defendant’s contention, that
merely because a claimant’s asset was
contingent that asset could not be considered
on an application for security, went too far.
If it was very probable that a contingent asset
would mature before any order for costs was
made, that asset could not be excluded from
consideration. Therefore, it was necessary to
consider whether the particular ATE insurance
did give the defendants’ sufﬁcient protection.
(2) Whether security for costs should be ordered.
The defendants did not have the assurance
that the insurance had not been liable to
be avoided for misrepresentation or nondisclosure. Therefore, it followed that, on the
facts of the case, there was reason to believe
that the companies would be unable to pay the
defendants’ costs if ordered to do so and that
the jurisdictional requirement was satisﬁed.
On the facts, there was jurisdiction to make
an order for security for costs. The judge had
not decided what he would have done, if he
had had jurisdiction. The normal course was
for the court to exercise its own discretion
and that course should be followed.
There was no reason not to order security
for costs. Unless security was ordered, there

would be no level playing ﬁeld, as the
companies had no reason to suppose that they
would be unable to recover costs if they won.
Justice would be done by ordering security to
be provided for each of the defendants’ costs
in the sum of £2m, making a total of £4m in all.
Hugh Sims QC and Jay Jagasia (instructed
by Hausfeld and Co) for the claimants. Justin
Fenwick QC and George Spalton (instructed by
DLA Piper) for the ﬁrst defendant. Adam Zellick
QC (instructed by CMS Cameron McKenna
Nabarro Olswang) for the second defendant.

Part 36
Optical Express Ltd and others v Associated
Newspapers Ltd [2017] EWHC 2707 (QB)
The claimants were companies involved in
the operation of the well-known high street
business, Optical Express. The claimants
sued for damages and an injunction in respect
of alleged libel and/or malicious falsehood in
an article published by the defendant in
the Mail Online and in the Daily Mail.
On 23 January 2015, the claim form seeking
damages including special damages was
issued. On 5 February 2015, the defendant
made a qualiﬁed offer of amends in respect of
the libel claims and a ‘without prejudice save
as to costs’ (Calderbank) offer on damages in
the sum of £25,000 for general damages only.
The offer of amends was promptly accepted.
However, the defendant’s Calderbank offer
was not accepted. The claim for damages
proceeded. The malicious falsehood claim
also continued, as the offer of amends
procedure was not available for that tort.
On 24 February, the claimants produced
particulars of claim, which claimed that they
had suffered serious ﬁnancial loss. The
claimants produced some ﬁgures pertaining
to loss of revenue (£3.7m) and proﬁts (£2.89m)
and stated that those ﬁgures were the best
particulars that could be provided at the time.
The particulars alleged that there was further
and continuing loss, details of which would be
provided once they had crystallised.
On 6 May, the defendant served a defence
which denied the claimants’ entitlement to any
damages for ﬁnancial loss, asserting that the
claim was misconceived in various respects.
On 29 October, the defendant served a request
for further information about the claim, seeking
details of the further and continuing ﬁnancial
loss alleged to have been suffered.
On 8 March 2016,
Continued overleaf… ✒
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Clear vision: Optical Express’s conduct was unreasonable

some further information was provided but not
the details of ﬁnancial loss previously requested.
On 3 May, further information was provided by
the claimants. The claim, as set out in that
further document, had risen to £21.5m.
On 27 May, the defendant made a part 36
offer of £125,000. Of that sum, £100,000 was
attributed to the special damages claim with
£25,000 attributed to the general damages
claim. On 17 June, the claimants rejected the
offer as ‘wholly derisory’ and reiterated the
special damages claim of £21.5m. The relevant
period for accepting the defendant’s part 36
offer expired that day. The matter continued.
The offer was not withdrawn.
On 7 October, by consent, the third claimant
discontinued all its claims, the second claimant
discontinued its claim in defamation and
those two claimants were ordered to pay
the defendant’s costs of the abandoned
claims. The remaining claims proceeded.
On 12 December, disclosure was given with
forensic accountancy evidence served which
calculated the claim at £17m. On 21 February
2017, the ﬁrst and second claimants served and
ﬁled notice of acceptance of the defendant’s
part 36 offer. That brought the action to an end,
subject to costs. Each side applied for the
court’s determination of issues as to costs.
Issues and Decisions
Whether and on what basis should costs
be awarded.
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The circumstances of the present case
made the exercise of determining whether
the default costs order at issue would be
unjust rather a different one from the one
that had to be undertaken after a trial if the
claimant had failed to beat a part 36 offer.
The exercise was different, not least because
in the present situation the defendant had
decided that it was willing to pay the claimant’s
pre-offer costs as the price of settlement.
The defendant had gone further and made
an explicit commitment to the claimant that
it would pay those costs if the offer was
accepted. The burden on the defendant at
that stage was to show a reason why it would
be unjust to make an order that gave effect
to that decision and that offer. That was one
good reason why the hurdle for the defendant
was a formidable one.
The defendant’s part 36 offer had been a
genuine attempt to settle, made in clear terms
and in good time before trial, on the basis of
information that had been adequate at the
time it was made. There was nothing about
those aspects of the matter that would make
it unjust to adhere to the normal order as to
the allocation of costs. Indeed, in all the
circumstances of the present case, a decision
not to make the normal costs order on the
grounds that the recovery fell far short of the
claim being unjust. That left for consideration
the matters of conduct that were relied on by
the defendant.

The defendant’s part 36 offer had followed
shortly after service of the further information
in May 2016. The further information had been
directly causative of the offer. It had been
reasonable for the defendant to await the
information which it had been promised and
which it had sought. No adequate explanation,
still less justiﬁcation, had been provided of the
claimants’ delay.
However, making all reasonable allowances,
the claimants could and should reasonably
have provided an elaboration of their case on
quantum by October or November 2015 at
the latest, on similar lines to the information
provided the following May. Had they done so,
the defendant would in all probability have made
its offer some three weeks later, in November or
December of that year. Those were matters to
which the court was duty bound to have regard
pursuant to CPR 36.17(5)(d).
For those reasons, the normal order as to
costs would be unjust. It would be unfair in
the circumstances to allow the claimants to
recover costs right up to the expiry of the
validity of the offer actually made.
There was much that was outside the norm
in the present case. The claim as pleaded was
huge. The offer was a tiny proportion of the
sum claimed. It had been brusquely rejected as
‘derisory’, spurned for many months, and then
accepted later on with no explanation. In the
absence of any explanation, it was permissible
to infer that the belated acceptance had been
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prompted by a reassessment of the claim
which could and should have been made earlier
or by some external factor which meant that it
happened to suit the claimants to bring an end
to the claim at that time.
In any case, it was legitimate to describe the
claimants’ conduct as highly unreasonable and
such as to justify an order for assessment on
the indemnity basis. The continued pursuit of
the pleaded claim after time for acceptance
of the part 36 offer expired could properly be
characterised as wholly disproportionate to
the value of the claim. It was fair to say that
the claimants had forfeited their right to the
beneﬁt of a proportionate assessment of the
defendant’s costs, and to the beneﬁt of the
doubt on reasonableness. Accordingly, indemnity
costs would be assessed from 17 June 2016.
There was no hesitation in directing that the
sums agreed or found due by way of costs
pursuant to the orders to be made should
be set off against one another. However, the
court’s discretion would not be exercised
to delay payment of the agreed damages.
Simon Browne QC (instructed by Schillings)
for the claimants. Ben Williams QC and George
McDonald (instructed by RPC) for the defendant.

Fundamental dishonesty
Howlett and another v Davies and another
[2017] EWCA Civ 1696
The claimants brought proceedings to recover
damages for personal injuries and ﬁnancial
loss that they claimed to have suffered as a
result of a trafﬁc accident.
The claim was resisted by the second

defendant, the ﬁrst defendant’s insurer.
The second defendant stated that “it did
not accept the index accident occurred as
alleged, or at all” and required the claimant
“to strictly prove” that they “were involved in
the index accident” and that it had been
caused by negligence of the ﬁrst defendant,
that they had suffered injury and loss in
consequence and ﬁnally that the accident,
injury and loss were reasonably foreseeable.
The trial judge found that the claim was
‘fundamentally dishonest’ and so granted the
second defendant permission to enforce a costs
order against the claimants pursuant to CPR
44.16(1). That provided to the effect that orders
for costs made against a claimant could be
enforced to the full extent of such orders, with
the permission of the court, where the claim
had been found on the balance of probabilities
to have been fundamentally dishonest (one-way
costs shifting). The claimant’s appeal against
the costs order was dismissed. They appealed
to the Court of Appeal.
HELD: Appeal dismissed.
Issues and Decisions
Whether it had been open to the judge to have
made a ﬁnding of ‘fundamental dishonesty’
where the claimants had contended that they
had not been cross-examined at trial on the
basis that their claim was dishonest or even
that there had been dishonest aspects to it.
Having regard to the judge’s judgment, the
correct inference was that the issues had been
properly explored in cross-examination. In the
relevant passages of his judgment, the judge had
referred to, and disagreed with, the submission

of the claimants that the second defendant
had not pleaded a case of dishonesty.
On the contrary, he had held that the
defence had made it clear that it was
suggesting in the clearest possible terms to
the claimants that they had not been honest.
He also found that the claimants had every
opportunity to defend themselves and to
have made their case.
Accordingly, the district judge had been
entitled to have found that the claim was
‘fundamentally dishonest’ and, hence, that
CPR 44.16(1) applied. The relevant points had
been adequately foreshadowed in the second
defendant’s defence and had been sufﬁciently
explored during the oral evidence.
Per curiam: “Where a witness’s honesty is
to be challenged, it will always be best if that is
explicitly put to the witness. There can then be
no doubt that honesty is in issue. But what
ultimately matters is that the witness has had
fair notice of a challenge to his or her honesty
and an opportunity to deal with it. It may be that
in a particular context a cross-examination
which does not use the words ‘dishonest’ or
‘lying’ would give a witness fair warning. That
will be a matter for the trial judge to decide.
“Secondly, the fact that a party has not
alleged fraud in his pleading may not preclude
him from suggesting to a witness in crossexamination that he is lying. That must, in
fact, be a common occurrence.”
Darren Bartlett (instructed by Ross Aldridge
Solicitors) for the claimants. Tom Vonberg
(instructed by Weightmans) for the second
defendant insurer.

Judicial review
R (on the application of Agyemang)
v Haringey London Borough Council
[2017] EWCA Civ 1630
Judicial review proceedings brought by the
claimant against the defendant local authority
regarding payment of ﬁnancial assistance were
compromised. The judge made no order as to
costs. He commented that the claimant had
persisted with her claim notwithstanding an
undertaking given by the authority to make the
interim payments pending the determination
of the ﬁnancial assessment.
The claimant, who was publicly funded,
contended that she should have been awarded
her costs because she had obtained, by
agreement, substantially all of the relief which
she had been seeking Continued overleaf… ✒
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in the proceedings. That brought her within the
ﬁrst of the three categories of case described
in R (M) v Croydon London Borough Council
[2012] All ER (D) 73 (May) (Croydon).
HELD: Appeal dismissed.
Issues and Decisions
(1) Whether the judge had been mistaken in
saying that the claimant had persisted with
her claim notwithstanding the undertaking.
On the facts, it had not been accurate to say
that the claimant had persisted with the claim
even after the undertaking had been given.
The judge had been wrong about the chronology
of events. He had been at a disadvantage in not
having copies of the various emails but, even
with those emails, there was no evidence as to
precisely when the papers had been lodged with
the court and whether they could have been
recalled following the receipt of the undertaking.
Looked at in that manner, it had therefore
not been accurate to say that the claimant
had persisted with the claim even after
the undertaking.
Accordingly, the mere issue of the
proceedings had not been a reason in itself to
make no order for costs and the judge’s exercise
of the costs discretion had therefore been
based on a false assumption both about the
relevant timing of events and about their costs
consequences. It fell to the court to re-exercise
that discretion on the basis of the material and
submissions presently before the court.
(2) Whether the judge ought to have treated
the case as falling within the ﬁrst of the three
categories in the case of Croydon LBC; namely
whether costs should have been awarded on
the basis that the claimant had been wholly
successful following a contested hearing or
pursuant to a settlement.
The present case came under the second
limb of the Croydon case; namely that the case
had succeeded in part. In those circumstances,
the court would normally determine questions
such as how reasonable the claimant had
been in pursuing the unsuccessful claim,
how important it had been compared with
the successful claim and how much the
costs had been increased as a result of the
claimant pursuing the unsuccessful claim.
Where there had been a settlement,
the court would, at least normally, be in a
signiﬁcantly worse position to make ﬁndings
on such issues than where the case had been
fought out. Where the parties have settled
the claimant’s substantive claims on the basis
ISSUE 1 | JANUARY/ FEBRUARY 2018

that he succeeded in part, but only in part,
there was often much to be said for concluding
that there ought to be no order for costs.
Where there had been no clear winner, so
much would depend on the particular facts.
In the present case, at the date of the
compromise, it was impossible to predict
whether the claimant would have been found
to have been entitled to the subsistence
payments she had been seeking. It was at
the very least a category 2 case. Accordingly,
no order for costs would be made.
Lee Parkhill (instructed by John Ford
Solicitors) for the claimant. Hilton HarropGrifﬁths (instructed by Corporate Legal Service,
London Borough of Haringey) for the authority.

Costs estimates
Harrison v Eversheds LLP [2017] EWHC
2594 (QB)
The claimant instructed the defendant
solicitors’ ﬁrm in proceedings arising from a
property dispute that settled part way through
the trial. The defendant invoiced costs of
£1,602,436, net of VAT, comprising £863,283
proﬁt costs and £739,152 disbursements.
The costs claimed were about 4.8 times an
estimate, net of VAT, of £162,711 proﬁt costs,
plus £139,138 disbursements given by the
defendant to the claimant (the ﬁrst estimate).
The defendant had subsequently provided
an allocation questionnaire, which showed
its anticipated total costs to be £548,054,
made up of £336,811 proﬁt costs and £211,242
disbursements (the second estimate).
The claimant issued proceedings,
challenging the defendant’s invoices. The
master ordered the defendant’s proﬁt costs
to be limited to a maximum of £650,000,
plus VAT and the disbursements, including
counsel fees, were not limited. The
claimant appealed.
Issue and Decisions
(1) Whether the master, having taken the
second estimate as his starting point, had
erred in holding that it had been reasonable
for the defendant to recover proﬁt costs
of up to double the amount stated in that
estimate, subject to the impact of a
conditional fee agreement (CFA).
An estimate was to be distinguished from a
quotation of fees: an offer which was accepted.
An estimate was what it said. It gave an idea,
which from a professional ﬁrm could be taken

as reasonably and carefully made, taking into
account all relevant considerations of what the
future costs of work on a case were likely to be.
A solicitor could not be held to be restricted to
recovering the exact sum set out in an estimate.
However, a client was entitled to place some
reliance on the estimate. The nature, degree
and reasonableness of that reliance would,
no doubt, be one factor in the view taken on an
assessment, under section 70 of the Solicitors
Act 1974, of how much more than the estimate
it was reasonable for the client to pay.
The master had not erred in having taken the
second estimate as the starting point for the
assessment of fees which could be recovered.
However, he had erred in principle and in his
calculations when having assessed the increase
in the ﬁgure in the second estimate which it
would be reasonable for the claimant to pay.
The master had reached a conclusion on
the proﬁt costs which it had been reasonable
for the claimant to pay that had not been
supported by his ﬁndings of fact, had been
based on a mistake on the ﬁgures and had
erred in principle in having relied on proﬁt
costs charged to the opponent in the property
dispute in having departed so substantially
from the second estimate.
Therefore, he had exceeded the broad
measure of his discretion in having considered
a reasonable upper limit on proﬁt costs as
high as twice that in the second estimate.
(2) Whether the master should have limited
the recovery of disbursements with reference
to the ﬁrst, alternatively, second, estimate, as
well as proﬁt costs.
The reason the master had treated reliance
on the estimates of proﬁt costs and counsel’s
fees in the second estimate differently had
been that the defendant’s proﬁt costs had
been made the subject of the CFA, but
counsel’s fees had not been. The master had
erred in having relied upon the fact that the
claimant had not included counsel’s fees in
the CFA as a reason for not having made an
overarching reduction in counsel’s fees.
The failure to include counsel’s fees in
the CFA had not absolved the master from
considering whether it had been reasonable
for the claimant to pay a total of £476,576 in
counsel’s fees of which the defendant was
claiming £189,311, being £39,373 paid in
respect of invoices not being assessed, plus
£149,938 in respect of invoices being assessed.
While additional work and the increased
length of the trial had warranted an increase
in counsel’s fees, in the absence of additional
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reasons having been found by the master to
justify the increase to £476,576, it had not been
open to him to assess counsel’s fees in that
sum and that decision would be set aside.
The detailed assessment of the defendant’s
proﬁt costs and of counsel’s fees would be
remitted to the master for determination.
Robert Marven (instructed by Woodcocks,
Haworth and Nuttall) for the claimant.
Benjamin Williams QC (instructed by
Eversheds Sutherland) for the defendant.

Family law
Re E-R (Child Arrangements Order No.2:
Costs) [2017] EWHC 2535 (Fam)
In April 2016, the court had made a child
arrangements order in respect of the parties’
child, T. Following the order, the father has
cancelled more than half of his contacts with
T, which had been ordered ought to take place
in the period up to July 2016.
It had been held that the father had told a
blatant lie to the applicant, Mrs H, about his
plans for a holiday contact in summer 2016
and, in breach of the order, he had taken T to
his home in Suffolk; more serious still had
been that he had encouraged T to lie to
Mrs H about where she had been for the week.

In September, Mrs H applied for, among
other things, the father to pay, or substantially
contribute to, her costs of the litigation.
She contended that she had been put to
considerable expense in issuing a further
application in relation to T, so soon after the
conclusion of the previous litigation, solely –
she maintained – because the father and his
partner had failed to comply with the order.
More signiﬁcantly, the father’s conduct had,
in Mrs H’s submission, been to the detriment
of T.
In October, contact was shortened by
the father. In November, the father
cancelled contact.
Issue and Decisions
Whether there would be a costs order
made against the father.
Costs did not follow the event in family
proceedings and parties ought not to ordinarily
enter into family law litigation concerning the
welfare of a child with the worry of a costs
order hanging over them. Only where such
litigation or other conduct had been found
to be unreasonable or reprehensible would
a costs order in Children Act 1989 cases
be justiﬁed.
In September 2016, Mrs H had felt reluctantly
compelled to make the application for a

variation of the child arrangements order which
had been made only months earlier because it
had been clear to her, and to the court, that the
father had little interest or motive in complying
with the earlier order. His speciﬁc and
deliberate breach of the order about summer
contact in 2016 had been serious; it had been
on any view unreasonable and reprehensible
conduct, which had materially undermined the
integrity of the earlier order, and the trust of
Mrs H and T.
His deception of Mrs H, and his manipulation
of T, had had serious adverse consequences
for his relationship with his daughter. It was
clear that the father had known that he had
been breaching the order, and the seriousness
of that breach had been compounded by
inveigling T into his deception.
Weighing all the matters, the father had to
contribute towards Mrs H’s costs. The court was
keen to ensure that the father did not use the
costs order as an excuse for him not to comply
with the child arrangements order which would
be made and, therefore, it would be directed
that the costs order would not be enforceable
without the court’s permission. It would be
proposed to direct that the father should
contribute £15,000 towards Mrs H’s costs.
Clare Renton for Mrs H. Mary Hughes for T.
The father was unrepresented. ■
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