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hether you use
the acronym
QOCS or QOWCS
(I go for the former), cases
interpreting the rules of
qualiﬁed one-way costs
shifting are starting to come
to the fore, as you might
expect ﬁve years after they ﬁrst came into
force. This issue is a good example, with articles
on two signiﬁcant Court of Appeal decisions.
Another reform we can expect to be writing
about for some considerable time to come is
the electronic bill of costs. The ﬁndings of an
ACL survey in early summer showed, perhaps
unsurprisingly, little enthusiasm among solicitors
and judges for it, and it is fair to assume that this

will continue in the months and years ahead.
But there’s no getting away from the fact
that, in time, the electronic bill will become the
standard way of dealing with costs – in an era
of e-ﬁling, e-disclosure, online courts and the
rest, it is hard to make the case that the bill
of costs alone should remain in paper form.
It may take 10 years, but my bet is that Costs
Lawyers of the future will look back in
amazement at the ‘old’ way of doing things.
This is just one of many issues facing the
profession, of course, and you will see that
Claire Green has been named the next chair
of the ACL. Like her predecessors, she will
have her hands full, and in the issues to come,
we will hear about her plans to address them.
Neil Rose, Editor
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News

ACL: Solicitors
and judges
“unenthusiastic”
about new
electronic bill

Many solicitors and judges were
not ready for the electronic bill of
costs when it became compulsory
in April and few are keen on it now,
according to an ACL survey carried
out earlier this summer.
There are, however, small signs
that solicitors are getting better at
budgeting. The poll of 82 Costs
Lawyers found that only 10% said
all the solicitors they dealt with
were ready when the new bill came
into force, compared to 56% who
said none of them were.
Asked what solicitors’ reaction
had been since, half said there
was either a lot of last-minute
panicking (13%) or had asked the
Costs Lawyer to sort it out for
them (37%). One in six solicitors
preferred to stick their head in the
sand and just put off dealing with it.
Just 6% of Costs Lawyers said their
ISSUE 5 | SEPTEMBER /OCTOBER 2018

solicitors had managed a smooth
transition to the new regime.
Things were no better on the
bench. Just 16% of Costs Lawyers
reported that “some” judges were
ready for the new bill, while only
5% found that the courts were
“keen to get going” with it. Some
judges would use their discretion
to waive use of the bill for as long
as they could, Costs Lawyers said,
while others could not get going
even if they wanted as they had
still not received the training or
technology required.
The ACL conducts surveys of
members twice a year and has
been tracking views of solicitors’
approach to budgeting since
autumn 2016. Some 20% of Costs
Lawyers taking part this year said
the solicitors they worked with
were now sticking to their budgets,

while 51% said they sometimes
went over. More than a ﬁfth (22%)
said solicitors always exceeded
their budgets. In each case, the
ﬁgures show slow improvement
on previous surveys.
Respondents were asked their
view on one particularly topical
budgeting issue, namely whether
a costs judge who reduces the
hourly rates for incurred costs
should then do the same to
budgeted costs. Two-thirds (65%)
said no – coming within the budget
should be sufﬁcient.
There was also continuing
concern about the inconsistent
application of the proportionality
test by judges, with 56% saying
that Court of Appeal guidance
was needed.
ACL chairman Iain Stark said: “It
is perhaps no surprise that many

solicitors are struggling to come to
terms with the new bill of costs,
with many yet to have either the
technology or the time-recording
processes in place. But the time
will come, sooner rather than
later, when they will literally pay
the price for their failure to adapt.
“Most district and costs
judges will not have yet dealt with
an electronic bill, due to the time
lag in them reaching court, which
is fortuitous given some of the
delays in providing training and
technology. But both judges and
lawyers will have to get on top of it
– this is, without doubt, the future.
“With the culture of compliance
that has sharpened since the
Jackson reforms, I would not be
surprised to see judges clamping
down on those who wilfully ignore
the electronic bill.”
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News
ACL goes Green
Council member Claire Green is to
take over from Iain Stark as chair of
the ACL next spring after no other
members put themselves forward.
A Costs Lawyer for more than 20
years, Claire has her own practice.
She has sat on Council at various
times since ﬁrst joining it in 1999,
at one point chairing the education
committee, before leaving to
become the ACL’s policy ofﬁcer.
She was re-elected to the
Council last year.
She said: “While I am proud to
be chair-elect of the ACL, in truth
I would have preferred an election
where I could have made my pitch
to the membership. My priority
will be to protect the interests
of Costs Lawyers by promoting
our reputation and enhancing
our proﬁle.
“I also want to explore ways to
widen the association’s sphere of
inﬂuence and so strengthen the
organisation as a whole, as well
as work out the best way forward
on education.
“I will spell out my thinking in
more detail nearer the time, but
I intend to spend the next six
months working closely with Iain
and my fellow Council members
so that we have a smooth transition
and clear plan for the future.”

Claire Green

Costs judge “wrongly
exercised discretion”
when deciding if
implied retainer existed
A costs judge was wrong to give
the paying party the beneﬁt of
the doubt when she was not sure
if there was an implied retainer
in existence before the written
agreement, a High Court judge
has ruled.
In Robinson v EMW Law LLP
[2018] EWHC 1757 (Ch), Mr Justice
Roth, sitting with Master Haworth
as an assessor, also found that a
consultant at a law ﬁrm who did
much of the work for a case in
which he was a party was entitled
to recover his costs.
Christopher Robinson is a
former partner of EMW Law who
started bankruptcy proceedings
against the ﬁrm after it had sent
him in October 2014 a demand
for £85,000 plus interest on
the basis that he was in breach
of an individual voluntary
arrangement entered into with
EMW and other creditors, and
threatening bankruptcy
proceedings against him.
Mr Robinson obtained an
interim injunction against EMW
restraining the presentation of
a bankruptcy petition. The
proceedings were ﬁnally settled
by a consent order on 21 May 2015,
whereby the interim injunction
was made permanent, Mr
Robinson was released from the
cross-undertakings he gave upon
obtaining the interim injunction
and EMW were ordered to pay
80% of Mr Robinson’s costs. It is
those costs which were the
subject of the assessment.
Mr Robinson instructed Fidelity
Law to act for him following

receipt of the letter from EMW on
7 October 2014, but there was no
written agreement until 1 May 2015.
Mr Robinson acted as a
consultant to Fidelity Law, and
did a considerable amount of
work, but not all of the work, in his
own case. He and the partner at
Fidelity who handled the matter
charged £300 per hour, reduced
to £240 under the consent order.
The total proﬁt costs claimed
were £68,632 up to 1 May 2015 and
£9,270 for the period thereafter.
EMW disputed that there could
be any liability in costs as between
Mr Robinson and Fidelity prior to
1 May 2015, and contended that
the claim for costs before then
violated the indemnity principle.
Ruling on preliminary issues in
a detailed costs assessment,
Master James held that all costs
for work done by Fidelity Law
were disallowed save for those
after 1 May 2015, and all costs for
work done by Mr Robinson as a
solicitor in his own cause were
disallowed. She found evidence
on the ﬁle of an understanding
that Fidelity would not charge
for Mr Robinson’s time.
Roth J found that Master James
had fallen into error by asking
whether there was an implied
retainer prior to the written retainer
of 1 May 2015 and concluding that,
as she was in doubt on this issue,
she would ﬁnd in favour of EMW
as the paying party.
“Just because Mr Robinson
could not positively establish that
there was an implied agreement to
pay, that does not leave the matter

at large so that the court can then
give the beneﬁt of the doubt to the
paying party,” he said.
Giving the paying party the
beneﬁt of the doubt – the
approach when assessing costs
on the standard basis – “has no
relevance to the prior and more
fundamental question of whether
there is any liability at all in costs
by the receiving party to his or
her own solicitor, and ignores
the role of the presumption”.
Rather, he continued, the
relevant question was whether
it was agreed between Mr
Robinson and Fidelity that he
would under no circumstances
be liable for their costs.
Roth J said there was no express
or implied term to this effect. “Just
because the parties sought to set
out an agreed position on fees on
1 May 2015 in terms which, when
properly construed, are not
retrospective, does not mean
that they had agreed that there
should be no liability for costs
incurred prior to that date.”
Though Mr Robinson’s costs
were not encompassed within
his liability to Fidelity, Roth J
found that he could recover
them on the basis of the Chorley
principle of a practising solicitor
doing work in his own case.
That he was a consultant, rather
than a partner of the ﬁrm, made
no difference. “It seems to me
that the rationale of the principle
should apply equally where a
solicitor in practice instructs
another ﬁrm to act for him, but
relieves that ﬁrm from part of
the work required in his case by
doing it himself.”
Roth J said the rate for
assessment would be the
reasonable rate for the litigation
services which were carried out
by Mr Robinson instead of being
carried out by Fidelity.
Joshua Munro (instructed by
Fidelity Law Ltd) for the appellant;
Shaman Kapoor (instructed by
EMW Law LLP) for the respondent.
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News

Fact CFA may have
been illegal did not
prevent claim over
costs negotiation

The fact that a conditional fee
agreement (CFA) may have been
illegal did not prevent a claim by
a law ﬁrm over the conduct of a
solicitor who had left to set up
his own practice but given the
ﬁrm a lien over the ﬁle.
In FPH Law (a ﬁrm) v Brown
(t/a Integrum Law) [2018] EWCA
Civ 1629, Martyn Brown acted for
Paul Douglas on a personal injury
claim against his employer,
Jarvis PLC, under a CFA.
It was issued in 2006 and was
ongoing in 2009 when Mr Brown
left to set up his own ﬁrm. The case
was among those that went with
him – and a new CFA was signed
– but he agreed to preserve a lien
on those ﬁles for the purposes of
recovering whatever fees and
disbursements were properly
recoverable by the claimant ﬁrm.
Mr Brown gave a number of
undertakings in respect of those
ﬁles, including to provide brief,
three-monthly updates and
ISSUE 5 | SEPTEMBER /OCTOBER 2018

“reasonable information about
any signiﬁcant developments”,
such as offers to settle.
In 2011, the case settled and Jarvis
agreed to pay costs, which would
subject to detailed assessment if
they could not be agreed.
Mr Brown served a bill of costs
for £84,000, of which nearly
£60,000 was due to FPH. Jarvis’s
solicitors countered with an offer
for £55,000 and also made
technical challenges to the validity
of the CFA. Shortly after, they
increased the offer to £64,000
and repeated their concern about
the validity of the CFA.
Mr Brown then notiﬁed FPH that
he had rejected the offers and
suggested a counter-offer of
£77,000 with a view to settlement
at £73,000; but he made no
reference to the challenge to the
CFA’s validity. FPH agreed to this.
In the event, he counter-offered
for £78,000 and Jarvis’s solicitors
increased their offer to £70,000.

Lord Justice Coulson said:
“There, for reasons which are
wholly unexplained, the matter
rested… The defendant failed to
effect a settlement of the costs
dispute. Instead, the defendant
allowed the dispute with Jarvis’s
solicitors to continue to formal
pleadings and a ﬁnal
determination. The claimant had
no involvement in any of this.”
At the detailed assessment,
District Judge Smedley ruled
that the CFA was unenforceable
because of its non-compliance
with regulations 4(2)(c) and 4(2)
(e)(ii) of the old CFA Regulations
and disallowed all the claimant’s
proﬁt costs. He made an adverse
costs order in the sum of £5,000.
Coulson J said the two
breaches were failures to
provide Mr Douglas with certain
information at the time that the
CFA was entered into, rather
than the terms of the CFA itself.
The claimant FPH brought
proceedings against Mr Brown
for damages for breach of his
undertaking to keep them
informed about Jarvis’s
solicitors’ responses in the
costs settlement negotiations.
They alleged that, if they had
known that a point was being
taken about the validity of the
CFA, they would have instructed
the defendant to accept the
£70,000 which had been offered.
In response, Mr Brown sought to
rely on the invalidity of the CFA as
a complete defence to the claim.
Mrs Justice Slade ruled that the
enforceability of any compromise
of the costs claimed by Mr Douglas
was to be assessed at the date
it would or could have been
entered into, had the defendant
performed his obligations
pursuant to the undertakings.
She said: “On the basis that the
defendant was negotiating with
the solicitors for Jarvis PLC in good
faith and that there was a dispute
over the enforceability of the CFA,
a compromise of the claim for
costs would be enforceable.”

Conversely, if the defendant
had known that the CFA was
invalid, and there had been a
compromise, Jarvis could
subsequently have set aside
and recovered any sums paid
under such a compromise.
She concluded: “Whether the
failure to comply with regulation 4
rendered the CFA unenforceable,
as found by DJ Smedley, was also
illegal… does not affect the claim
for breach of contract which is to
be determined on the facts of the
date of the alleged breach.”
Coulson LJ said he agreed with
the High Court judge’s decision:
“Since this is a claim for breach of
contract, the focus must be on
putting the claimant in the position
they would have been in if the
contract (more speciﬁcally, the
undertakings) had been performed.
“The breach occurred at a
time (April/May 2011) when a
challenge had been indicated
as to the enforceability of the
CFA, but that argument had not
yet been formalised, let alone
ﬁnally determined. If the
defendant had complied with its
contractual obligations, it might
be said that there would never
have been a determination of
the enforceability or otherwise
of the CFA in any event…
“Whether or not there was
force in the argument [that the
CFA was unenforceable] was a
matter to be carefully considered
(in this case by both the claimant
and the defendant) so that it could
be given the appropriate value in
the negotiations.
“That did not happen here
because the claimant did not know
that the point was being taken. It is
that, therefore, that lies at the heart
of the claim for a loss of a chance.
But it does not affect the validity or
the bona ﬁdes of any compromise
that might have been reached.”
Andrew Williams (instructed by
Martyn Brown) for the defendant/
appellant; Nicholas Jackson
(instructed by Irving Solicitors)
for the claimant/respondent.
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£1.3m costs for death in custody claim
“disproportionate despite importance”
It was reasonable for a family
bringing a civil action against the
police over a death in custody to
have its lawyers attend the related
criminal trial and participate in
the inquest and so it could recover
the costs, the Senior Costs Judge
has ruled.
However, in Powell and Ors v
The Chief Constable Of West
Midlands Police [2018] EWHC B12
(Costs), Master Gordon-Saker
found that the family committed
unnecessary resources to these
tasks and that a costs bill of £1.3m
was disproportionate.
The judge was ruling on three
preliminary issues ahead of the
detailed assessment in the case:
the proportionality of the costs
claimed; the recoverability of the
costs claimed for attending the
prosecution of the defendant’s
ofﬁcers in the Crown Court,
attending the inquest into the
death of Mr Powell and pursuing
a complaint to the Independent
Police Complaints Commission
(IPCC); and the reasonableness
of the hourly rates sought by the

claimants’ solicitors.
Ten ofﬁcers were acquitted
following a criminal trial over their
actions during the incident, after
which the IPCC decided not to
pursue disciplinary charges.
The inquest then resumed, at
which the jury concluded that,
on a balance of probabilities,
that Mr Powell died in a police
van from positional asphyxia
and that he had been rendered
more vulnerable to death from
that cause by being struck by
the police car, being sprayed
with CS gas, being struck with a
baton, being restrained on the
ground while suffering psychosis
and by extreme exertion.
The civil claim was settled for an
undisclosed sum as well as terms
that the defendant accepted the
verdict of the inquest jury and
apologised unreservedly, and
published a 96-page document
of lessons learned.
The defendant agreed also to
pay the claimants’ costs. They
submitted a bill for £1.3m plus VAT.
Although the claimants generally

had the beneﬁt of legal aid
throughout the proceedings,
no costs were sought in the bill
from the Legal Aid Agency.
The pre-2013 proportionality
test applied. Master Gordon-Saker
said he recognised the amount of
money involved, the importance
of the matter to the parties and
the public importance, as well as
the specialised knowledge
involved, although he said it was
not a particularly complex case.
Large parts of the costs related
to attending the criminal trial
(£138,000) and attending and
participating in the inquest
(£300,000), as well as
disbursements of about
£350,000 incurred in relation
to the inquest, most of which is
counsel’s fees. There was also
£103,000 for drafting and
checking the bill. This left the
proﬁt costs for the actual claim
at about £400,000.
Master Gordon-Saker said:
“Despite the importance of
this matter to the claimants
and the public importance,

I cannot conclude that costs
of over £1.3m (excluding VAT)
appear to be anything other
than disproportionate under
the pre-2013 test.
“I take into account that those
costs include attending the Crown
Court trial and participating in the
inquest, each of which lasted
about six weeks. But I also take
into account that they do not
include the costs of a trial in the
civil proceedings. Had the costs of
the estimated 19-day trial and trial
preparation been incurred along
the same trajectory, the total
costs may well have exceeded
£2m excluding value added tax.
“Accordingly, on the item-byitem assessment, only those costs
which would have been necessary
had the case been conducted
proportionately, will be allowed.”
He went on to limit the costs
of attendance at the criminal
trial and inquest, and disallow
the costs of the IPCC complaint
as the decision was “unlikely to
be of any assistance in the civil
proceedings”.
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Part 36 offer invalid for referring
to additional claim mooted but
not approved by court
A purported part 36 offer did not
comply with the rule because it
referred to an additional claim
which had been mooted but
not approved by the court, the
Court of Appeal has decided.
In Hertel and Anor v Saunders
and Anor [2018] EWCA Civ 1831,
the original claim form sought
a declaration that there was a
partnership or joint venture
between Mr Hertel and Mr
Saunders, which was denied
by the defendants.
The claimants indicated that
they wished to serve amended
particulars of claim, which added
a new claim for a declaration that
there was an agreement between
the pair under which the defendants
were to account to the claimants in
relation to certain matters.
In a letter on 30 July 2014, the
defendants did not object to this
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amendment, while saying the
claim was denied. A few months
later, they made a part 36 offer,
which was predicated on its
contention that the original
claim would fail.
The claimants accepted the
offer on the basis that it settled the
proposed additional claim and said
they would abandon the rest of it.
Before Deputy Master Lloyd, the
claimants said that, pursuant to part
36, they were entitled to the costs of
the new claim and of the original
claims that had been abandoned.
The defendants said the
claimants should pay their costs
because the agreement which
was the subject of the proposed
amendment had never been
denied, while the costs of the
proceedings had been incurred in
respect of those claims which had
been abandoned by the claimants.

The deputy master ruled that the
defendants did not have to pay the
claimants’ costs of the proposed
amendment. But, because the
claimants had accepted the part
36 offer, he said rule 36.10(2) (as
was) entitled the claimants to their
costs of the abandoned claims to
the date of acceptance.
On appeal, Mr Justice Morgan
upheld the defendants’ argument
that the offer was not compliant
with part 36. He read the July 2014
letter as saying the defendants
did not consent to the additional
claim but that the question of
permission to make the
amendment was to be the
subject of a court hearing.
Therefore, the additional claim
was not part of the claim at the time
the offer was made. He set aside
the order of the deputy master and
ordered that, as the defendants
were the successful party, the
claimants should pay their costs
of the abandoned claims.
On second appeal, the key
issue was the meaning of the
words “claim or part of [a claim]
or an issue” in part 36.
Lord Justice Coulson – giving
the unanimous ruling of the Court
of Appeal – said: “In a dispute like
this, about the application of part
36 after commencement, it would
be wrong in principle to construe
the rules in a way that ignored the
certainty and clarity which they
provide, and to approach the
words in rule 36.10(2) as if the
proceedings had not yet begun.
“In effect, the claimants’
argument assumes that there
may be no or little clarity
pre-commencement, so that at
that stage a claim/part/issue might

be referable to any kind of
communication, and then seeks to
say that the same must apply after
commencement as well. In this way,
any certainty and clarity imposed
post-commencement by the CPR
(particularly by the pleadings) would
be lost. In my view, that cannot be
right as a matter of principle.”
The judge in any event did not
accept the assumption that
there would be a lack of clarity
pre-commencement about the
claims being made given the
pre-action protocol process.
Coulson LJ went on to construe
the words ‘claim’, ‘part of a claim’;
and ‘issue’ as referring to pleaded
claims, parts of claims or issues
only, and “not other claims or issues
which may have been intimated in
some way but never pleaded”.
It did not matter that the
defendants’ solicitors had indicated
that they would not oppose the
amendment, he continued.
Even if he had found that the
offer had complied with part 36,
it would have made no difference
to the outcome: “Under [the old]
rule 36.10(2), there is a gentle
steer that the appellants should
recover their costs of the
proceedings but… the court had a
wide discretion to order otherwise.
“In my view, the reasoning
set out by Morgan J, in which
he explains in detail why the
defendants are the successful
party, is unassailable. It applies
whether or not the part 36 offer
was legitimate.”
Mark Smith (instructed under
the Direct Access Scheme)
for the appellants. The
respondents did not appear
and were not represented.
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News
NEWS IN BRIEF
New chairs for LAG
Bob Baker and Steve Jepson
have become co-chairs of the
ACL’s Legal Aid Group. They
replace Paul Seddon, who was
chair for ﬁve years and remains
on the committee.
All members of the
committee wish to thank Paul
for his sterling efforts in guiding
and steering the group over
the last few years into the
marvellous and well-respected
entity that it has become, for
which the profession, as a
whole, should be truly grateful.

Beware spam ACL emails

Disclosure pilot gets green light
The Civil Procedure Rule
Committee has approved the
rules governing the proposal
disclosure pilot, which will start
in the Business and Property
Courts from 1 January 2019,
subject to ministerial approval.
Key elements of the pilot include:
• A number of clearly stated
‘disclosure duties’ on the parties
and their advisers, backed by
sanctions for non-compliance,
such as a duty not to ‘dump’
irrelevant documents on the
other side, and a duty on advisers
to liaise and co-operate with
their counterparts in relation
to disclosure;

• Rather than ‘standard disclosure’,
there will be ﬁve disclosure
“models” that allow for greater
ﬂexibility around the manner
and extent of disclosure to be
given in each case;
• The models range from an
order that only ‘known adverse
documents’ be produced (without
the requirement for a search to be
undertaken), through to orders
requiring a party to undertake
wide-ranging searches for
documents applying the
broadest test of relevance.
Parties in all cases will be required
to disclose ‘known adverse
documents’ as a minimum.

Where cost budgeting applies,
Form H cost budgets in relation
to disclosure will still need to be
completed in the usual way unless
it is not practical to do so, in which
case completion of the disclosure
section in Form H will be
postponed until after the case
management conference.
In addition, parties will be required
to give estimates of the likely costs
of disclosure when ﬁling the
completed disclosure review
document in order that the
question of proportionality may
be considered at the CMC before
an order for disclosure is made.

A few members have reported
receiving a spam email headed
‘Invoice’ that purports to be
from ACL head of operations
Diane Pattenden. Members are
reminded that any email sent
from ACL or ACL Training will
include a footer with the logo
and full contact/registration
details. You should not open
any attachments unless sure
the email is from the ACL.

No way, May
The Court of Appeal has
refused permission to appeal in
the key proportionality case of
May v Wavell Group.

For regular news updates…
visit the Association of
Costs Lawyers’ website at
www.associationof
costslawyers.co.uk
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Education

Equal opportunities
Tracey Lander, Costs Lawyer at Irwin Mitchell,
reﬂects on her route to qualiﬁcation and what
she has gained from the ACL Training course

I

began my legal career in 2010,
working in the accounts
department at Irwin Mitchell
as a telegraphic transfer
processor. This role entailed
dealing with the ﬁrm’s accounts,
noting all monies received and
making payments out. I hold an
Association of Accounting
Technicians’ qualiﬁcation and, while legal accounts
have their own speciﬁc rules, many of the principles
I had learned were transferable.
During my time in accounts, I started to feel like I needed
more out of my job and applied for a position as a trainee
law costs draftsman. I started the role in June 2014.
Irwin Mitchell has been supportive of my progression
and, after a year working in costs, I was able to enrol onto
the ACL Training course. I thought it was what I wanted,
and that it would help progress in my career and enable
me to ‘make something of myself’.
I found costs interesting and I was enjoying my new role.
I also knew the beneﬁt of having a professional qualiﬁcation
and the impact it could have on workplace performance.
But, a few months into the course, I was starting to question
why I had made the decision to enrol.

Second time lucky
It is fair to say that Unit 1 of the course was a challenge. It had
been quite some time since I’d had written assignments and
I actually failed the ﬁrst-year exam. I was so disappointed
and I had to give myself a good talking to.
This was the turning point and I passed the resit. I found the
second year a little easier; my attitude had changed towards
the course and I knew what was required of me. I guess at this
ISSUE 5 | SEPTEMBER /OCTOBER 2018

point you could actually say I was starting to enjoy it. I managed
to obtain a merit in the second-year exam so, by the time the
third year came around, I was more determined than ever.
The third year came and went just as fast, and I exceeded
my own expectations by achieving a distinction in the
third-year exam. I’m now a Costs Lawyer and I’m really
proud of myself and everything I’ve achieved.
My knowledge, skills and conﬁdence have grown
tremendously because I undertook the ACL Training
course. It would have taken me years to obtain the
knowledge which I have now by just training on the job.
I’ve also gained a lot of contacts and feel part of the wider
costs community. I’ve met some really great people.
Plus, I have learnt a lot which I would not cover in my
current role – for example, the assessment process in
the Court of Protection and legal aid assessment.
All the hard work has been well worth it. I have achieved
what I wanted: to become a qualiﬁed lawyer with good
career prospects ahead of me.

Non-tangible beneﬁts
The Costs Lawyer Standards Board is proposing a competence
assessment to replace the course. I think this is really sad and
unfair on those wishing to enter the profession. I want other
trainees to have the experiences I did and the guidance to
gain knowledge and skills which ACL Training provided. My
journey has proven that qualiﬁcation is not simply about
regulation and a title; it’s about all the other non-tangible
beneﬁts that may be impossible for a regulator to measure.
While an assessment may work for some, it won’t work
for all and I certainly don’t feel I would have gained as much
if I hadn’t had the beneﬁt of a structured course. I really
feel that ACL Training is an asset to us and that it should
be afforded the opportunity to continue to contribute to
the education and training of Costs Lawyers. ■
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Heart is where
the home is
New ACL Council member
David Bailey-Vella, who
works at Shelter,
introduces himself
What has your career
to date looked like?
I ‘fell into’ costs, as
I think most people
do, back in 2013 while
working as a junior
costs draftsman at
a ﬁrm in Manchester.
At the time, the ﬁrm
was working on a large,
multi million-pound human rights group action
and I began working on a budget for a case.
This was a steep learning curve because
my knowledge of the legal costs world was
minimal. Once that work was ﬁnished,
however, I decided to look for a role to further
my experience and so joined a ﬁrm of Costs
Lawyers who specialised in high-value complex
clinical negligence, catastrophic injury and
commercial matters.
This experience, coupled with my learning
on the ACLT course, allowed me to gain the
required knowledge and experience to work
independently on such matters.
I qualiﬁed as a Costs Lawyer in 2017 and,
shortly afterwards, an opportunity arose to
work for Shelter, a non-proﬁt organisation, as
their ﬁrst and only Costs Lawyer. I now have
a varied work-load, managing all inter partes
work and undertaking advocacy. I am also
involved in project management and the
operational management of the team.

What made you become a Costs Lawyer?
In my ﬁrst role as a junior costs draftsman,
I learned about the ACL from a member of
the team who was entering his ﬁnal year of
the Costs Lawyer course. This sparked my
interest, as I considered it important to gain
a professional qualiﬁcation to aid progression
within the ﬁeld. Also, a former chairman of
the ACL was working as a consultant on one
of our cases at the time and I was therefore
able to gain a wider knowledge of the beneﬁts
of being a Costs Lawyer and a member of
the ACL.
Why did you join the Council?
I have always believed that, to bring about
effective change or development in an
organisation, one must actively be a part of it.
To that end, I decided to run for the vacant
position to be a voice for Costs Lawyers and
help to address the issues facing our profession.
What do think the importance of the
ACL is for Costs Lawyers and the legal
profession as a whole?
The regulated costs profession is relatively
small and one of the newer branches of the
wider legal profession. It began because a group
of individuals who specialised in a common
area of legal practice came together to form a
collective voice. The profession can only grow
and thrive if the voices of those professionals
can be heard and the ACL allows for this.
The ACL must exist as a representative
body of the profession to give value to the
singular voice by ensuring fair representation
of members and to provide professional
support and advice. The role of the ACL
must also include representation to the

wider legal profession and to champion the
work and development of Costs Lawyers.
Being a representative arm of the profession
brings with it a degree of responsibility. Any
changes brought about through engagement
with the ACL beneﬁts all Costs Lawyers, whether
they are members of the Association or not.
What do you think the ACL’s main priorities
should be?
Sustainability and growth must be the ACL’s
priority. It is no secret that membership numbers
have reduced, and I believe this is partly because
the beneﬁts that the collective voice have
brought to Costs Lawyers are being forgotten
in light of the fact that regulation is now in place.
Starting ﬁrst with the membership, the ACL
must encourage learning from experience,
reﬂection on change and ensuring that what
is learned is communicated throughout the
membership body, bringing the profession
together and facilitating the sharing of
knowledge and skills. Ultimately, the ACL
must then work with the wider profession.
What do you see as the main challenges
for the profession over the next year?
With the introduction of the new bill, the
profession faces a transitional period if it is
going to be used effectively. Not only does the
profession need to be equipped with the skills to
navigate our way around the bill, we also need to
be equipped with the skills to help other parties
and the judiciary navigate our way around it.
Similarly, the threat of extension to the
ﬁxed-costs regime is an ongoing issue, for
which the profession must provide support
and advice due to the impact this will have
on our working practices. ■
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QOCS

The Court of Appeal has ruled that a
successful defendant could enforce a
costs liability in its favour from damages
recovered from an unsuccessful one.
Jeremy Rea explains

I

s it QOCS or QOWCS? It is the latter, according to Lord
Justice Coulson, who delivered the lead judgment in the
important case of Cartwright v Venduct Engineering
Limited [2018] EWCA Civ 1654, where the court had to
grapple with far more than such a whimsical reﬂection
on qualiﬁed one-way costs shifting.

The main issue in Cartwright was whether, under CPR
44.14, a successful defendant could enforce a costs
liability in its favour against damages recovered from
a different, unsuccessful, defendant. The second (and
third) issues were whether it mattered that it was a
settlement concluded by Tomlin order or was by global
settlement with no distinguishable sum for damages.

Blunderbuss litigation
We are all familiar with CPR 44.14, which provides that
– in proceedings which include a claim for personal
injuries – orders for costs made against a claimant may
be enforced without permission, to the limit of orders
for damages made in his favour.
ISSUE 5 | SEPTEMBER /OCTOBER 2018

Cartwright was a noise-induced hearing loss case. As it
rumbled towards a limitation trial, the claimant settled with
three defendants and promptly discontinued against
Venduct, which gave rise to a deemed costs order in its
favour. The settlement was by Tomlin order, which provided
for payment of a costs inclusive lump sum of £20,000.
In noise-induced hearing loss cases in particular, the
insurance industry is dismayed at the attitude of some
claimant ﬁrms to litigation, who adopt a blunderbuss style
of litigation, suing many employers in the hope that
“something will turn up”.
The claimant argued that “proceedings” in the context
of QOCS meant a claim between a claimant and a single
defendant. This interpretation was given short shrift by
Coulson LJ. There was recognition that a claimant had to
be at risk of an adverse costs order as a deterrent against
bringing frivolous claims and as an incentive to accept
reasonable offers.
As he stated in terms: “Any other result would give a
claimant carte blanche to commence proceedings against
as many defendants as he or she likes, requiring those
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defendants to run up large bills by way of costs, while
remaining safe in the knowledge that, if the claim fails against
all but one defendant, he or she will incur no costs liability
of any kind to the successful defendants, despite the
recovery of sums by way of damages from the unsuccessful
defendant. That seems to me to be wrong in principle,
because it would encourage the bringing of hopeless claims.”
Jeremy Rea is a
solicitor at BC Legal
in Leeds and
represented
Venduct

Order, order
Coulson LJ did not ﬁnd the second and third issues easy
to decide. Venduct did not take issue with the longestablished principle of the conﬁdentiality that attached
to the contractual schedule to a Tomlin order, but argued
that the simple question should
be whether a claimant had
recovered damages and that
“order” should be interpreted
as “a sum payable by way of
damages that is compellable
by (court) order”.
It was argued that CPR
44.14 was intended to catch
defendants’ costs liabilities
accruing by way of part 36 and
acceptance of such an offer
gave rise to a rule imposed stay that was enforceable by
order if not performed and was in effect the same as a stay
under a Tomlin order.
Moreover, there were means available to establish the
amount of damages under a Tomlin or costs-inclusive
settlement, through (a) part 18 questions, (b) part 71 or
(c) by the court exercising its ancillary powers to render
a jurisdiction conferred by the rules effective (by ordering
a claimant to disclose the ﬁgure).
However, Coulson LJ felt constrained to give the word
“order” within CPR 44.14 a literal interpretation, stating:
“It goes without saying that whether or not the CPR
should be amended so as to make changes of this kind is a
matter for the Ministry of Justice and the Civil Procedure
Rule Committee. It is not a matter for this court.”

In relation to successful defendants seeking to take
advantage of damages recovered by a claimant from
another defendant, it surely cannot be right that there
should be a resounding statement by the court on the
principle of recovery, yet its effect should be so denuded
that its application is limited to a trial loss.
A clear signpost is given to claimants to hide their damages
from view by Tomlin order or to make damages literally
“disappear” entirely by throwing a blanket of costs over them.
It is suggested that there should not be a close juristic
analysis of the means by which a settlement is achieved, with
the simple question being whether a claimant has recovered
damages under an enforceable settlement and that the Civil
Procedure Rule Committee must
now look to amend CPR 44.14 to
give full effect to the principle
decided by the Court of Appeal,
so as to achieve a fair balance
between the competing interests
of claimants and defendants.
In the meantime, we will see
claimants in multi-defendant
personal injury cases being careful
who they take to trial, since they
risk losing their damages unless
they can persuade the court to make a Sanderson or Bullock
order so the losing defendant picks up the tab for the
successful defendant’s costs.
Cartwright has already been applied so as to deprive a
claimant of his damages in MG v Street (1) and Govnrs of
St Augustine Canterbury RC High School. Insurers could
seek to collaborate and refuse to settle by Tomlin or
conventional part 36, perhaps instead offering to submit to
judgment instead. This might rather be like trying to herd cats.
Moreover, there are commercial reasons why an immediate
judgment is not an attractive way of compromising a claim.
Finally (and not least), mention should be made of
Howe v MIB (No2) [2017] EWCA Civ 2523, which held
that “enforcement” in CPR 44.14 was not about set-off
against any fund of damages in specie but rather
enforcement against any of a claimant’s assets or
income by any means permitted by rules of court.
It is also important in that a direction under CPR 44.12 was
given that the MIB could set-off the costs that the claimant
owed it against the costs payable by it to the claimant.
This approach was followed in Cartwright. Venduct
were ordered to pay a proportion of the claimant’s costs
of the appeal, but a direction was given that permitted
Venduct to set off the costs that it was owed by the
claimant by virtue of his discontinuance of his action.
Where there is a vertical relationship of claimant and
defendant, it should therefore be borne in mind that, if
the fund of damages is insufﬁcient to cover a costs liability,
a direction for set-off of costs can be sought. ■

It cannot be right that
there is a resounding
statement by the court on the
principle of recovery but its
effect should be denuded

Impact denuded
It is suggested that some incoherent consequences
ﬂow from this judgment.
A settlement achieved by a Tomlin order is not caught,
but a settlement by plain consent order is.
Even in a vertical claimant/defendant relationship, CPR
44.14 does not apply to late acceptance of a defendant’s part
36 offer. However, whether a settlement under part 36 or a
Tomlin order, ‘vertical’ defendants with some costs in their bag
have the ability to protect themselves by the deal they agree.
All is not lost if they do not, as they can refuse to pay and
have judgment entered against them so there is then an
‘order’ for damages!
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Mixed

Daniel Rutherford
and Martin Forshaw,
an associate and
partner respectively
at Weightmans,
acted for the
Commissioner
of Police of the
Metropolis in both
Brown and Jeffreys

up

A

ndrea Brown v The Commissioner
of Police of the Metropolis and the
Chief Constable of the Greater
Manchester Police and the Equality and
Human Rights Commission (Intervener)
[2018] EWHC 2046 (Admin) was an appeal
against a judgment given by HHJ Luba QC
in the Central London County Court on
24 March 2017.
It related to one aspect of the costs of an
action brought by Andrea Brown against two
defendants, the Commissioner of Police of
the Metropolis and the Chief Constable of
Greater Manchester Police. Judgment was
handed down on 31 July 2018.
The claimant was a serving ofﬁcer in the
Metropolitan Police Service (MPS) until
November 2013. In December 2011, while
employed but on sick leave, she travelled to
Barbados with her daughter without notifying
her line manager. The MPS submitted a request
for information to the National Border Targeting
ISSUE 5 | SEPTEMBER /OCTOBER 2018

QOCS does not apply
automatically to a mixed claim,
the High Court has ruled. It is for
the judge’s discretion, say Daniel
Rutherford and Martin Forshaw

Centre, which was managed by Greater
Manchester Police (GMP). GMP responded
by email giving the MPS information about the
claimant’s trip to and from Barbados, attaching
a copy of her passport and a print-out
containing other information about her recent
travel arrangements and passport details.
The MPS also approached Virgin Atlantic
and received information about the details
of the ﬂight and booking by the claimant.
That information was used against the
claimant in a disciplinary process which
culminated in a ﬁnding that she had a case
to answer but that a sufﬁcient sanction
would be ‘informal management action’.

The claim
The claimant sued both forces. She claimed
that they had misused facilities at their disposal
for gathering data and information. The
claimant pursued four causes of action:
(1) breaches of the Data Protection Act 1998
(DPA), (2) breaches of the Human Rights Act

1998 (HRA), (3) misfeasance in public ofﬁce
and (4) the tort of misuse of private
information. The police conceded (1) and (2).
The claimant lost on (3) and won on (4).
The claimant advanced a claim that she had
sustained ‘damage’ for the purposes of section
13(1) of the DPA, in the form of depression. The
trial judge rejected that claim on the ground
that she had not suffered personal injury in the
form of any recognised psychiatric injury, and
that in any event the breaches of the DPA did
not cause or materially contribute to any such
injury as she might have been able to establish.
The judge did, however, accept that she had
suffered distress, sufﬁcient to warrant an award
of damages under section 13(2) of the DPA.
The judge also rejected her claim for aggravated
or exemplary damages. He made a single global
award of general damages to reﬂect the three
causes of action on which she had succeeded.
He awarded her £9,000, apportioned two-thirds/
one-third between the MPS (£6,000) and GMP
(£3,000) respectively. The award was less than a
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QOCS
part 36 offer made by the MPS and equalled a
part 36 offer made by GMP.
It was against this background, with the
threat of a substantial costs order against
the claimant, that the issue of costs came
before the trial judge.
He ruled that the claimant was entitled
to the protection of qualiﬁed one-way
costs-shifting (QOCS). He later ordered that
the MPS and GMP pay 70% of the claimant’s
costs up to the date of their respective part 36
offers; thereafter, he ordered the claimant to
pay the costs of the MPS and GMP.

The appeal
Both police forces were unable to enforce the
order due to the ﬁnding that QOCS applied.
They appealed this ﬁnding and argued that the
judge erred in law in construing CPR part 44 so
as to confer ‘automatic’ QOCS protection on
the claimant. The appellants argued that the
‘mixed’ nature of the claimant’s claim meant
that QOCS protection was not automatic, but
was subject to the judge’s discretion.
The claimant argued that the trial judge
was correct in his analysis and that her claim
was a claim for personal injury which should
attract QOCS protection in its entirety. This
was irrespective of the fact that the trial judge
had dismissed the claimant’s personal injury
claim. The personal injury claim was pleaded
and could not be severed as it pervaded the
remaining causes of action.
It should be noted that HHJ Luba QC gave his
judgment before Morris J’s ruling in Jeffreys v
Commissioner of the Metropolis [2017] EWHC
1505 (QB) and before Foskett J in Siddiqui v
Chancellor, Masters and Scholars of the
University of Oxford [2018] EWHC 536 (QB).
The claimant was supported by the Equality
and Human Rights Commission (EHRC),
which intervened. It argued that QOCS
should be broadly construed to promote
access to justice and to achieve the aims
of the CPR and of the QOCS regime.
The EHRC’s position was that QOCS should
provide certainty for claimants making personal

In this way, the inﬁnite
variety of mixed claims can
be dealt with fairly and
ﬂexibly, according to the
justice of the case

injury claims that they will not be subject to
adverse costs orders, even if ultimately
unsuccessful, subject only to narrow exceptions.
The EHRC argued that Morris J, in upholding
the judgment of HHJ Freeland QC at ﬁrst
instance, was wrong in Jeffreys and the effect
of his ruling had been to introduce uncertainty,
which was having a chilling effect across a
broad swathe of personal injury claims.
A witness statement was served by a senior
lawyer at the EHRC setting out the EHRC’s
concerns about access to justice if Jeffreys
was upheld. She had obtained data from
the Police Action Lawyers Group which
suggested that a high proportion of cases
handled by lawyers within that group involved
claims for personal injuries alongside other
claims – that is, mixed claims.
It provided examples of cases in human
rights and other areas of law where claimants
had been deterred following Jeffreys.

The decision
Mrs Justice Whipple allowed the appeal and
agreed with the analyses of Morris J and
Foskett J. She found that the claimant had
advanced a mixed claim. While mixed claims
are within the scope of QOCS, by virtue of
the CPR 44.13 (1) there is a mechanism in
CPR 44.16(2)(b) to deal with claims which
do not ﬁt squarely within the QOCS regime.
This mechanism allows the trial judge to
decide at the end of the case if and to what
extent it is just to permit enforcement of a
defendant’s costs order.
In the words of Whipple J: “In this way, the
inﬁnite variety of mixed claims can be dealt
with fairly and ﬂexibly, according to the justice
of the case. Read in this way, the provision
is entirely consistent with the overriding
objective. The key is in the deﬁnition of a
‘personal injury’ claim, because it is only a
personal injury claim which carries automatic
entitlement to QOCS protection.”
The judge set out the simple test as follows:
1. The question to be asked in any given case
is this: in the proceedings, is the claimant
claiming anything other than damages for
personal injuries?
2. If the answer is no, then QOCS protection
applies automatically (subject to one of the
other exceptions applying, where the case is
struck out or dishonesty is found).
3. If the answer is yes, then the case is subject to
the court’s discretion under CPR 44.16(2)(b).
Whipple J accepted that, since the
availability of public funding for personal injury

If claimants persist
with fanciful claims,
they risk enforceable
adverse costs orders
wiping out the value
of any successful
components

and other cases had been reduced, many
claimants had found it harder to access justice.
However, she made plain that the QOCS regime
was not intended to address wider issues of
access to justice and to do so would be to go
far beyond its intended purpose.
For claimants involved in mixed claims, it
was acknowledged that there is a degree of
uncertainty as to the extent that they will
beneﬁt from QOCS protection as this will
not be determined at the outset but at the
end of a trial when the issue of the enforcement
of any costs order is considered.
However, the extension of QOCS to cover
mixed claims was not the answer to guarding
against this uncertainty.
As a result, the case was to return to HHJ
Luba QC to exercise his discretion.

Comment
The judgment of Whipple J is essential reading
for any practitioner advising either a claimant
or defendant in respect of a mixed claim.
Claimants proceeding with a mixed claim
who are not in receipt of public funding will
need to be advised at the outset of their
potential costs liability in the event that they
are either unsuccessful at trial or fail to beat a
defendant’s part 36 offer.
Given the endorsement of the judgment
in Jeffreys by both Foskett J and Whipple J,
we now have clarity which should inform how
both claimants and defendants manage the
risks to their respective clients.
Partial successes at trial now take on
greater signiﬁcance. Unmeritorious claims
for aggravated and, in particular, exemplary
damages need to be treated with caution.
If claimants persist with fanciful claims,
they risk enforceable adverse costs
orders wiping out the value of any
successful components.
Let the claimant beware! ■
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Higher
hurdle
A defendant’s late acceptance
of a part 36 offer before trial in a
ﬁxed-costs case does not entitle the
claimant to indemnity costs. Andrew
Post QC and Imran Benson report

T

he costs consequences of accepting a part 36
offer within the prescribed 21-day period are
clearly deﬁned by part 36.13. Where a part 36
offer is made and not accepted and the case goes to
trial, the costs consequences following judgment are
governed by part 36.17.
The consequences for a defendant who is rash enough
to go to trial and to fail to beat a claimant’s part 36 offer
can, of course, be stringent: indemnity costs, punitive
interest and an additional amount of damages.
What, though, of the situation where a claimant makes
a part 36 offer which the defendant does not accept
within the 21-day period, but does accept before trial?
Here, part 36.13(4) applies and therefore the court
must decide the appropriate costs order. Various legal
commentators have argued that it would be unfair in this
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situation for the claimant to be limited to standard basis
costs, and that costs should be ordered on the indemnity
basis from expiry of the 21-day period.
The advantages of an indemnity costs order have become
more marked with the new deﬁnition of proportionality,
meaning that necessary but disproportionate costs will
be irrecoverable under an order for standard basis costs
but recoverable under an indemnity costs order.
The incentive to obtain costs on the indemnity basis is
particularly great for claimants bringing small PI actions
to which the ﬁxed costs in part 45 apply. In these cases,
claimants do not recover the assessed costs that they
have incurred in the particular case, but rather a ﬁgure
calculated to allow reasonable recovery over a basket of
cases allowing for the swings and roundabouts of litigation.
This inevitably means that there will be cases in which
assessed costs would be signiﬁcantly higher than the ﬁxed
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Part 36

Andrew Post QC
acted for the
appellant and Imran
Benson for the
respondent in Kaur.
Both practise from
Hailsham Chambers

costs and vice versa. Where an order is made for the
claimant to recover costs on the indemnity basis, the
claimant will recover their actual costs, subject to
assessment costs, not just the ﬁxed costs: see
Broadhurst v Tan [2016] EWCA Civ 94.
All this means that it is self-evidently in the interests
of solicitors acting for such claimants where more costs
have been incurred (and/or in the interests of their
clients) to seek to recover indemnity costs. There has,
therefore, been a ﬂood of applications for indemnity
costs in ﬁxed-costs cases on late acceptance of part
36 offers. These have come before district judges and
before circuit judges on ﬁrst appeals, and they have
produced a variety of outcomes and legal analyses.
Now the issue has been before the Court of Appeal,
in Hislop v Perde and Kaur v Ramgharia Board [2018]
EWCA Civ 1726.

The cases
The Court of Appeal ordered that the appeals in Hislop v
Perde, a modest claim arising out of a road trafﬁc accident,
and Kaur v Ramgarhia Board, a modest public liability claim,
should be heard together.
In Hislop, the defendant had accepted a claimant’s part
36 offer shortly before trial; in Kaur, following receipt of an
unfavourable expert report, the defendant had, instead of
accepting the claimant’s earlier offer of £2,000, made a part
36 offer of £3,000, which was accepted by the claimant.
The making of that higher offer (rather than seeking to
accept the claimant’s offer late) had been motivated both
by the claimant’s valuation of the claim as expressed in
without-prejudice negotiations and by a desire to avoid
the arguments about indemnity costs that the defendant
anticipated if it had attempted late acceptance of the
claimant’s offer.
In both judgments, the judges below had decided that
the claimant was entitled to assessed costs rather than
ﬁxed costs, but that those costs should be assessed on
the standard rather than the indemnity basis.

Appeal decision
The substantive judgment was given by Lord Justice
Coulson, with Lord Justice Longmore and Lady Justice
King agreeing. It seems clear that Coulson LJ is becoming
something of a costs and part 36 specialist within the
Court of Appeal.
The substantive analysis starts with accepting the
comprehensive nature of the ﬁxed-costs regime in part 45
and of the limited exceptions to that regime, as considered
in Sharp v Leeds City Council [2017] EWCA Civ 33.
It then considers the two Court of Appeal authorities
on the interaction between part 36 and the ﬁxed costs
regime: Solomon v Cromwell [2011] EWCA Civ 1584 and
Broadhurst v Tan.
The judgment then deals with the general approach to
late acceptance of part 36 offers in a section that is likely
to be of general application and to be much cited in future:

leaving aside the complexities introduced by the ﬁxedcosts regime, the general position is that the late
acceptance of a part 36 offer may warrant an order for
indemnity costs. But that will always be a question of
fact in each case – there is no presumption to that effect.
The judge then quoted from his decision in Fitzpatrick
v Tyco [2009] EWHC 274. He rejected argument from
counsel for the claimant that the Jackson reforms made
a presumption in favour of indemnity costs appropriate.
He did, however, accept that there might be cases in
which, on the facts, late acceptance without proper
reason would justify an order for indemnity costs.
Turning to the way these issues work in a ﬁxed-costs
case, Coulson LJ held that the effect of the rules is that,
save where a case goes to trial, the ﬁxed-costs regime
is applicable rather than the general part 36 jurisdiction
and therefore, on late acceptance in a ﬁxed-costs case,
the power to order assessed costs under part 36.13 does
not arise at all.
Thus the only way out of the ﬁxed-costs regime in
such a case is to argue under part 45.29J that there
are exceptional circumstances making it appropriate
for the claimant to recover more than ﬁxed costs.
The judge was, however, clear that late acceptance
of a part 36 offer should not create a presumption that
exceptional circumstances were present. A long delay
with no explanation may well be sufﬁcient to trigger
rule 45.29J; a short delay with a reasonable explanation
will not.
Coulson LJ did not accept that a causative link between
exceptional circumstances and increased costs had to be
shown, but he did stress that the exceptional circumstances
hurdle is a high one.
Thus, allowing both appeals, the Court of Appeal held
that there had been no proper grounds for any exercise
of the rule 45.29J power in either case and that each
claimant was only entitled to ﬁxed costs.

Practical points
In non-ﬁxed-fee cases, claimants who want indemnity
costs will need to do more than point to late acceptance.
Instead, they will need to look at the reasons for the delay
and at whether the usual indemnity costs test of being
outside the norm can be made out.
It will not, however, be enough for a defendant to say
that lots of other defendants behave just as badly.
Objectionable conduct which is widespread can be
out of the norm – see Whaleys (Bradford) v Bennett
and Cubitt [2017] EWCA Civ 2143.
In ﬁxed-fee cases, claimants who want indemnity
costs will have to bring themselves within rule 45.29J.
However, this is not a risk-free course of action. The hurdle
is high and, if claimants apply and fail, they will usually
be ordered to pay the costs and those costs are likely,
notwithstanding the qualiﬁed one-way costs-shifting
rules, to be set off against the ﬁxed costs payable – see
Howe v MIB (No2) [2017] EWCA Civ 2523. ■
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Regan

Strong

defence

ACL special adviser Professor Dominic
Regan looks at the advantages of part 36
and Calderbank offers for defendants

W

hile part 36 is overwhelmingly
favourable to claimants,
defendants can use it to their
own signiﬁcant advantage as well.
On ﬁrst receiving a claim, rip through the
documentation to see if any part 36 offers
have been made by your opponent. If so, you
have the option of accepting it – provided that
it was not subsequently withdrawn in writing.

Open and shut
It is not uncommon for parties on either side
to forget about offers. The trick here is that
offers do not lapse and so can be accepted
weeks, months or years later, provided the
trial has not commenced.
In Hogg v Newton (18 May 2018, unreported),
the defendant walked away from a claim put at
£125,000 by making a slightly lower payment
of £950. The original solicitors acting for the
claimant had offered to settle the claim for
£1,600. The personal injury element was
compromised for £650.
What followed was a vast credit hire claim. The
defendant, noting the offer, topped up the earlier
payment by £950 and that was the end of it.
Another oddity is that rejected part 36 offers
remain open. There is no concept of rejection
ISSUE 5 | SEPTEMBER /OCTOBER 2018

under the measure. That is because the rule is a
procedural rather than a contractual provision.
As an aside, it has been permissible to insert
a ‘sunset clause’ into an offer since April 2015.
These are rare; the clause sets a deadline for
acceptance after which the offer expires
automatically. So, absent this clause, an offer
made remains made.
The most common error is made when a
party seeks to introduce a term inconsistent
with the rigid part 36 structure. To this day,
we encounter supposedly knowledgeable
opponents who assert that their offer is
costs inclusive. That is impermissible.
Where a defendant makes an offer which
is accepted within the conventional 21-day
relevant period (you can make it longer but
never shorter), there is a deemed costs order
allowing the claimant to recover standard
basis costs or ﬁxed costs where those apply.

Contractual option
A party is entitled to make a Calderbank offer as
opposed to a part 36 offer. Both are efforts to
settle but the ‘without prejudice save as to costs’
proposal is utterly different. This is contractual
in nature, does not carry the part 36 rewards
beneﬁt, can be withdrawn at will at any time, and
is preferred by many defendants for good reason.

It will still potentially be relevant as to costs
for it is an effort to settle. The key explanation
for a defendant using a Calderbank is Mitchell v
James [2004] 1 WLR 158. What purported to
be a part 36 offer from the defendant was
invalidated by a term in the offer seeking to
limit costs liability. Part 36 is dedicated to
settling the claim, not the costs of the claim.
It follows that an anxious defendant ought
to make a clear Calderbank offer, spelling
out any conditions as to the extent of costs
the defendant is prepared to bear. This very
route was suggested by the Court of Appeal
in Hall v Stone [2008] CP Rep 263.
Can a withdrawn offer yet afford some
degree of costs protection? The Court of
Appeal thought so, obiter, in Stokes v Western
Power [2005] EWCA Civ 854.
An offer left on the table for a reasonable
period ought to be taken into account. The
fact that it was withdrawn prior to trial did not
undermine the fact that it could and arguably
should have been accepted while it was still live.
One further critical point is that while a part
36 offer is open for acceptance indeﬁnitely, it is
arguable that a Calderbank may have lapsed
through the passage of time. Such an offer is
incapable of having any part 36 ramiﬁcations:
see F&C v Barthelemy [2012] EWCA Civ 843. ■
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Indemnity costs

Come fly
with me

A party that discontinued its claim on
the eve of trial had to pay indemnity
costs because of its untested
allegations of fraud, writes Peter Yates

T

here are lessons for practitioners in all areas in
the judgment of Rose J in Aeroﬂot v Forus and
others [2018] EWHC 1735 (Ch). That case – a
long-running chancery matter concerning skulduggery,
political intrigue and alleged fraud – stands as a
reminder that parties plead fraud at their peril.

Peter Yates is a
barrister at Zenith
Chambers in Leeds

The claimant, Aeroﬂot, alleged that the defendants had
perpetrated or facilitated sustained, high-value fraud
against it in relation to loan agreements. The action was
bitterly fought in the interim stages, with a number of
applications and adjournments of the trial.
Ultimately, just before 5pm on Friday 13 April 2018, with
the trial due to start the following Monday and after eight
years of litigation, the claimant discontinued proceedings.

Just result
Costs, therefore, fell to be determined. The claimant had
offered to pay the defendants’ costs on the standard basis
(save for one defendant, in respect of whom no offer to
pay costs was made). The defendants contended that,
with the allegations of fraud having been pursued up to
the eve of trial and then abandoned without explanation,
they were entitled to costs on the indemnity basis.
Costs were ordered on the indemnity basis. There were
several reasons for this.
First, Rose J referred to Clutterbuck and Paton v HSBC
PLC and others [2016] 1 Costs LR 13. That case is authority
for the general principles which apply when a case alleging
fraud is discontinued (although Rose J accepted the
claimant’s proposition that it is wrong to refer to “the rule
in Clutterbuck”).
In essence, a party who successfully defends a fraud
action at trial is, in the ordinary course of events, entitled
to its costs on the indemnity basis. There is no reason in
principle why the position should be any different where
the claimant discontinues – indeed, in this situation
indemnity costs are arguably all the more appropriate
because the defendant has been deprived of any
opportunity to vindicate himself in court.

Rose J stated: “Where a claimant makes serious allegations
of fraud, conspiracy and dishonesty and then abandons
those allegations, thereby depriving the defendant of any
opportunity to vindicate his reputation, an order for indemnity
costs is likely to be the just result unless some explanation
can be given as to why the claimant has decided that the
allegations are bound to fail.”

Bitter end
Second, Rose J considered the separate, more familiar test
for indemnity costs as set out in Three Rivers DC v Bank of
England [2006] EWHC 816 (Comm). The search is for
circumstances that take the case “out of the norm”.
Rose J went on: “Conduct need not be such as to attract
moral condemnation, but includes whether it was
reasonable for the claimant to raise and pursue particular
allegations and the manner in which the claimant pursued
its case and its allegations.
“As to manner, Tomlinson J [in Three Rivers] referred to
where allegations of dishonesty are pursued aggressively
over an extended period of time and where the claimant
maintains those allegations without apology to the bitter
end. He referred also to cases ‘where a claimant commences
and pursues large-scale and expensive litigation in
circumstances calculated to exert commercial pressure
on a defendant’ only later to suffer a resounding defeat.”
In determining that this criterion was satisﬁed, Rose J
took into consideration: the (inadvertently) inaccurate
statements made in interlocutory proceedings; the
aggressive pursuit of the parties (and, once he had died, the
estate of one of the parties); and the claimant’s arguments.
As to the latter, it was held that the defendants’ refusal
to mediate the case was not something that could
appropriately be taken into account. Once allegations of
fraud were made, the case was intrinsically unsuitable for
mediation. There was also, Rose J found, no possibility of
the parties having agreed on the identity of a mediator.
Allegations of fraud should not be lightly made. Should a
claimant make such allegations and discontinue proceedings
(or fail at trial), a hefty costs order is likely to follow. ■
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Feature
Proportionality

The Senior Costs Judge made very
clear rulings on the proportionality
of the costs in two waves of claims
brought in the phone hacking
litigation, says Simon
Browne QC

f
Waves o lity
proportiona
I

n Various Claimants v MGN Limited, claims
were brought by hundreds of claimants
against the defendant newspaper. They
sought damages and other ancillary relief in
respect of breach of privacy through phone
hacking and blagging, undertaken over a
period of many years by the defendant.

and ransacked the respondents’ voicemail to
produce in many cases demeaning articles
about wholly innocent members of the public in
order to create stories for MGN’s newspapers.
They appear to have been totally uncaring
about the real distress and damage to
relationships caused by their callous actions.”

Wave 1 was the ﬁrst cluster of claims to be
brought, comprising 28 claimants. Following
trial, Mr Justice Mann found the defendant had
breached the claimants’ privacy, with MGN’s
behaviour amounting to an enormous intrusion.
The Court of Appeal agreed, with Lady
Justice Arden commenting: “Employees of
MGN repeatedly engaged in disgraceful actions

Costs proceedings
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The parties were able to agree the reasonable
individual base costs, and reasonable and
proportionate common costs of every
claimant in the Wave 1 litigation. They were
also able to agree the proportionate costs
of all but 10 claimants.
Of those, two had been representative

claimants whose claims went to trial. The
remaining eight claimants settled prior to
trial, between service of particulars of claim
and service of the defence. The total value of
damages in the claims was £540,750.
The agreed reasonable individual base
costs amounted to £508,814 for all 10 claims.
The claimants submitted that this was a
proportionate ﬁgure. The defendant had
offered a total sum of £225,000 as a
proportionate ﬁgure. The Senior Costs
Judge was asked to determine the
proportionate costs of the 10 claims.

The judgment
It was agreed that the post-LASPO
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Feature

Simon Browne QC
practises from
Temple Garden
Chambers and
acted for the
claimants in both
costs hearings

proportionality test in rule 44.3 applied.
Master Gordon-Saker held that it was also
necessary to consider the common costs
(£61,976 per claimant) when deciding on the
proportionality of the individual base costs.
However, he rejected the defendant’s
argument that, in relation to the ﬁve factors
set out in 44.3(5)(a)-(e), the primary
consideration was the value of the claim
with the remaining factors being secondary.
The judge gave each factor equal weight.
In relation to each, he held as follows:
The sums in issue
The Senior Costs Judge rejected the
defendant’s argument that the best evidence
of the sums in issue was the amount of
damages that were agreed, as opposed to
what the claimants claimed in their claim
form or would have gone on to win had they
proceeded to trial.
He found: “In the present case, it is
reasonable to assume that, had the settled
claims proceeded to trial, the awards of
damages would have been signiﬁcantly
greater than the sums that were agreed.”
The judgment
Contrary to the defendant’s assertion, the
judge found that “the claimants were not

motivated principally by their claims for
damages. They were motivated principally by
the desire to hold the defendant to account.
These claims were simply not just about
damages. In my judgement, the value of the
non-monetary relief in issue in the
proceedings, taken as a whole, was substantial
and at least as great as the sums in issue.”
The complexity of the litigation
The judge held “this was complex litigation
in the High Court. The defendant instructed
leading and junior counsel at the trial”.
Any additional work generated by the
conduct of the paying party
The judge held that the “conduct” referred
to in (d) must be the conduct in the litigation
rather than the conduct which gave rise to the
action. However, the conduct does not need
to amount to “misconduct”.
Nonetheless, no additional work was caused
by the conduct of the defendant, despite the
fact that the claims were fought vigorously.
Any wider factors involved in the proceedings,
such as reputation or public importance
The Senior Costs Judge found that it was clear
that the words “such as” indicated that the
reference to reputation and public importance

served only as examples and that it was open
to the court to consider wider issues.
In addition to ﬁnding that the claims were
undoubtedly of public importance and that the
reputations of the claimants were engaged, he
considered it appropriate to take into account
the vindication the claimants sought to obtain
in pursuing the litigation. He said: “In the face
of the defendant’s denial, the claimants
pursued difﬁcult claims to bring the defendant
to account for its disgraceful behaviour. These
claims were not about claiming compensation
for an injury. They were about seeking
vindication for the claimants’ position that
they were the victims of appalling breaches
of privacy by a national newspaper group
motivated only by commercial gain.”

Conclusion
What is of note is the Senior Costs Judge’s
ﬁnding that “ﬁnancial value is but one of the ﬁve
factors” to be taken into account and that “the
rule does not prevent the recovery of costs in
an amount greater than the sums in issue”.
He stressed in particular that, although not an
issue in this case, “costs can be proportionate
even though they exceed damages”.
Additionally, it remains to be seen what kind
of conduct would amount to that “generating
additional work” for the Continued overleaf… ✒
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Proportionality

purposes of factor (d). The defendant’s
conduct throughout the litigation had a direct
bearing on the proportionality of the claims,
causing additional costs to be incurred in
relentlessly pursuing interlocutory applications
at every possible opportunity.
It is difﬁcult to imagine what kind of conduct,
which does not amount to misconduct, that
the Senior Costs Judge had in mind.

The next wave
Two months later, Master Gordon-Saker then
had to consider similar issues in relation to the
Wave 2 claimants in the litigation.
The parties were able to agree the reasonable
individual base costs of 64 out of the 65 Wave 2
claimants; the other’s costs had previously
been sent for detailed assessment before him.
They were also able to agree reasonable and
proportionate common costs in respect of
each claim of £7,716 (excluding VAT).
The proportionate costs of all but 10
claimants in the Wave 2 litigation were agreed
shortly prior to the hearing in question. The
Senior Costs Judge was asked to determine
the proportionate costs of the remaining
10 claims.

Judgment
Again, each of the ﬁve factors were considered
in turn:
The sums in issue
The judge took a broad view of “sums in issue”,
ﬁnding that the sums in issue will inevitably
vary over the lifetime of any given claim.
He took as a range the band of £30,000 to
£50,000 as the sums in issue for the ﬁve
ISSUE 5 | SEPTEMBER /OCTOBER 2018

claims which settled below £50,000, and a
band of £50,000 to £100,000 for the ﬁve
claims which settled at and above £50,000.
The value of any non-monetary relief in issue
As in Wave 1, despite the Wave 2 Claimants not
having the same beneﬁt of a judgment following
trial, the Senior Costs Judge found:
“It seems to me that the injunctions that were
sought and the undertakings, statements in
open court and apologies that were given were
of substantial value. These claims were not just
about damages.”
The complexity of the litigation
MGN’s defences of mitigation in Wave 2 took
article-speciﬁc issues on quantum, which
were not taken in Wave 1. Unlike in the Wave 1
litigation, the claimants were required to prove
a causal link between the hacking and many of
the articles published.
The judge therefore found: “Although the
methodology for the calculation of damages
was resolved in the Wave 1 judgment and
subsequent decision of the Court of Appeal, and
although there had been a general acceptance
of wrongdoing by the defendant, I do not accept
that these claims were straightforward.
“The need to establish the articles which
resulted from information derived from phone
hacking, the number and nature of the
interlocutory hearings and the estimated length
of the trials (10 days for groups of four of ﬁve
cases) take these cases out of any comparison
with the straightforward or run-of-the-mill.”
Any additional work generated by the
conduct of the paying party

As in the Wave 1 ruling, Master Gordon-Saker
did not accept that hard-fought litigation with
fairly major interlocutory skirmishes amounted
to “conduct” generating additional work.
Any wider factors involved in the proceedings,
such as reputation or public importance
The judge found, as in his Wave 1 judgment, that
there were a number of wider factors involved
in Wave 2.
The “deplorable conduct of the defendant
made these claims of continuing public interest
and importance” and the reputations of the
claimants were engaged as much as they had
been in Wave 1. The Wave 2 Claimants were
faced with denials and non-admissions despite
the judgment in Wave 1, and therefore there was
also a degree of vindication to be considered.
The judge once again held that in each of
the 10 remaining Wave 2 claims, the agreed
reasonable individual costs were also
proportionate, even when taking into
account the common costs.

Conclusion
The Senior Costs Judge reinforced his ﬁnding in
the Wave 1 proportionality judgment that costs
can be proportionate even though they exceed
damages. He was of the view that the sums in
issue should be looked at as a whole range
across the litigation and not just the pleaded
ﬁgures claimed or the settled ﬁgures.
Mr Browne was instructed by Atkins Thomson
and was joined by David Sherborne in the
Wave 2 case. The defendant was represented
by Jamie Carpenter in the Wave 1 hearing and
George McDonald in the Wave 2 hearing (both
instructed by RPC). ■
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Discontinuance

Open
and
shut case
Laura Haber reports on a recent case
where the usual presumption on costs
following discontinuance was displaced

A
Laura Haber is a
Costs Lawyer at PIC

successful
defendant
was refused
recovery of all of
their costs when
a claimant
discontinued
the case during
trial because of
their error.

The case of Harrap v
Brighton and Sussex University Hospitals NHS
Trust [2018] EWHC 1063 (QB) concerned the
defendant’s failure to arrange a cardiology
review following the discovery that the
claimant had a patent foramen ovale, which
could have prevented his subsequent stroke
in October 2012.
The defendant’s omissions in relation to
witness evidence led to new evidence emerging
from one of their factual witnesses during
cross-examination, which proved fatal to the
claimant’s case and led to him discontinuing
on day three of the trial.

Claimant’s burden
The starting point in relation to costs following
discontinuance is CPR 38.6(1), which makes
the claimant liable for the defendant’s costs
“unless the court orders otherwise”.
The burden is on the claimant to show
good reason to depart from that position. The
guiding principles are drawn from the

authorities, set out in Teasdale v HSBC Bank
PLC [2010] EWHC 612, as approved in Erica
Brookes v HSBC Bank PLC [2011] EWCA Civ 354.
Before the presumption is displaced, there
must be a ﬁnding that there has been a change in
circumstances to which the claimant has not
contributed and some form of unreasonable
conduct on the part of the defendant. It is clear
that this threshold is high – see Nelson’s Yard
Management Co v Eziefula [2013] EWCA Civ 235.
In Harrap, the claimant accepted that he
should bear the costs of the action but argued
that this should be only up to the date of
exchange of witness statements. He submitted
that, from that date, the defendant should bear
both sides’ costs as the crucial new evidence
emerged for the ﬁrst time during the trial.
This new evidence amounted to a change
of circumstances, providing a good reason for
the court to depart from the general default
position. The change in circumstances was
not of the claimant’s making, but was due to
the defendant’s unreasonable conduct in
failing to proof the witness adequately.
The defendant argued that the claim was
always doomed to failure from the outset for a
host of reasons and the evidence only brought
forward the inevitable defeat with associated
costs consequences.
Therefore, the normal order for costs should
apply as the claimant should not be permitted
to avoid the inevitable payment of costs by
relying on irrelevant evidence emerging from
cross-examination.

Never say never
Mrs Justice Lambert ruled that the new
evidence at trial represented a change of
circumstances; that the new evidence had a
direct bearing on the claimant’s case as its
effect was to shut down the claimant’s case
on factual causation; and the claimant or his
team had not contributed to the change of
circumstances, with the defendant’s failure
to set out the full story being unreasonable.
Therefore, she concluded that the default
position should be displaced and the threshold
for rebutting the presumption in CPR 38.6 had
been reached in this case.
However, although the claimant argued that
costs should only be recovered up to exchange
of witness statements in May 2017, Lambert J
disagreed and ordered that the claimant should
bear the costs in the usual way up to the date of
service of the cardiologist’s report in December
2017, with no order for costs thereafter.
Although this case provides an example of
a situation where the presumption in CPR 38.6
is displaced, what is clear is that the threshold
remains high and that it is very much
dependent on the facts and circumstances of
the particular claim.
Mrs Justice Lambert alluded to the “unusual
facts of this claim” so, if you are a claimant,
the feeling is that it will be an uncommon
situation whereby that presumption is
rebutted – but never say never. The cost
consequences of discontinuing a claim are
not always straightforward. ■
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Court of Protection

Poor

planning
Danielle Walker is
a Costs Lawyer
and associate
at Leeds-based
Clarion Solicitors

The case of a Colombian woman
stuck in the UK led the Court of
Protection to make an unusual
costs order, writes Danielle Walker

here has been a departure from the general rules
on costs within the Court of Protection in the
recent case of London Borough of Lambeth v MCS
(by her litigation friend) and Anor [2018] EWCOP 20.

T

and saved the cost to the taxpayer of these protracted High
Court proceedings, they could have avoided P the years of
misery from being kept a prisoner here against her will.” P did
not leave the UK until 25 January 2018.

The Ofﬁcial Solicitor was of the view that all of the costs
incurred in respect of the proceedings should be born
entirely by the London Borough of Lambeth and Lambeth
Clinical Commissioning Group (CCG) on the grounds that
the proceedings should never have been brought in the ﬁrst
place and that the conduct of the parties throughout the
proceedings fell short.
As a result, the Ofﬁcial Solicitor argued that a departure
from the general rule of costs would be appropriate.

Disorganised thinking

Savings missed
The background was that the protected party (P) was
originally from Colombia and collapsed in a street in the UK
in 2014. Following on from the incident, she was left with a
severe cognitive impairment.
She remained in hospital for a signiﬁcant length of time,
despite her requests to return to Colombia and that it was
also deemed in her best interests to return to there under
section 4 of the Mental Capacity Act 2005.
An application was made by Lambeth Council which
resulted in years of hearings and protracted proceedings
which not only cost the taxpayer in funding P’s care and the
legal fees, but it also meant that she was being kept against
her wishes and for no good reason.
Mr Justice Newton said: “If the authority had done what it
should have done in a timely professional manner, not only
could they have saved themselves over £100,000 a year
ISSUE 5 | SPETEMBER /OCTOBER 2018

Newton J said he was “deeply critical” of the manner in
which the case was handled, both before and after
proceedings began. “It is further troubling that even within
the written submissions are many misconceived assertions
or contentions as to fact,” he continued.
“The proceedings were instigated by P’s RPR [relevant
person’s representative] in December 2016 because no
constructive progress for P was being made. P was
unsettled, unable to communicate, frustrated and quite
evidently deeply unhappy – a situation which could and
should have been avoided.”
Furthermore, the judge continued, he could not ignore
the “disorganised thinking, planning and management”
which resulted in P being detained in the UK for a longer
period of time than was necessary.
He ruled that the costs of the proceedings were to be
borne by the Council and CCG jointly and severally due to the
circumstances of the case being “so poor and so extreme”.
This case highlights that, even though it is rare, the
court will depart from the general rule if they have good
reason to do so and the conduct of the local authority
and the delays satisfy section 19.5(1)(2) of the Court
of Protection Rules 2017.
You need to consider the proceedings as a whole and to
ensure that the matter is being dealt with accordingly in
order to avoid any unnecessary costs consequences..■
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VAT

Return
of the

phantom
menace
Linda Kann’s problems with VAT on disbursements are back, and
she’s no closer to ﬁnding out what a “true disbursement” is...

R
Linda Kann is a
Costs Lawyer at
Cannon Associates

eaders may
recall my article
in Costs Lawyer
a couple of months
ago about the struggle
I’d been having with
the Legal Aid Agency
(LAA) over whether
or not VAT should be
applied in respect
of clients who were
non-EU residents.

The Costs Assessment Guidance (CAG) and
Electronic Handbook speciﬁcally highlight
those living in the UK without the right to
remain in immigration matters. I thought the
issues had been resolved then, with the LAA
insisting that the VAT could be applied to any
non-EU resident, whatever the sort of case.
I then had further prolonged
correspondence with Stephen Barker at
the LAA who agreed that, although this
applied to proﬁt costs and counsel’s fees,
VAT could be applied to disbursements.

The fun begins
Out of the blue, in May 2018 the ﬁrm of
solicitors received two letters from an
operational assurance analyst at the LAA
in Cardiff to inform them that two bills paid
in August 2016 had been incorrectly billed
and paid, because VAT had been paid.
On checking the ﬁgures that they said
needed to be recouped, I discovered that the
VAT amount they were quoting was incorrect

according to the BACS statements and that
the amount they wanted to recoup included
VAT on disbursements.
Now the fun began. I replied to the operational
assurance analyst to say that Stephen Barker
had conﬁrmed to me that VAT could be claimed
on disbursements. He replied that it depended
on the actual disbursement being claimed, and
that this only usually applied to interpreters’
fees. I conﬁrmed that, as far as I was aware, it
applied to all disbursements.
His response was to say he had spoken to
Stephen Barker, who conﬁrmed that only “true
disbursements” were able to attract VAT where
the client was a non-EU resident.

Truth or dare
So, what is a “true disbursement”? According to
paragraph 4.14 of the CAG, it is one where an
amount is paid to a third party by the provider
acting as the agent for the client.
This is deﬁned in paragraph 25.1.1 of Custom
and Excise Notice 700 thus:
a) The solicitor acted as an agent for his client
when paying the third party;
b) The client actually received and used the
goods or services provided by the third party
to the solicitor;
c) The client was responsible for paying the
third party;
d) The client authorised the solicitor to make
the payment on his behalf;
e) The client knew that the goods or services
would be provided by a third party;
f) The solicitor’s outlay must be separately
itemised when invoicing the client;

g) The solicitor must recover only the
exact amount paid to the third party;
h) The goods or services paid for must be
clearly additional to the supplies made by
the solicitor to their client.

No clearer
It seems to me that several of the above
clauses are not relevant to a legally aided
client – paragraphs (c) and (f) at the very least.
I continued to dispute the fact that I was being
told that an interpreter’s fee was a “true
disbursement” but that a process server’s fee
was not. I asked why this was, when a process
server was needed to serve papers on behalf of
the client or else the case could not proceed.
This kept bouncing backwards and forwards,
and at one stage I was told to telephone
HMRC’s National Advice Centre, which I did not
do, for obvious reasons. The CAG was quoted
again, speciﬁcally paragraph 4.35, which says
that providers will need to be aware of their
client’s immigration status in order to know
how to treat the supply for VAT purposes.
Nothing about non-EU residents.
Nearly seven weeks later, the LAA made the
decision not to recoup the disbursement VAT
amounts. I was, however, told that this did not
mean there was a change in policy. I was also
told that interpreters seem to be clear cut with
regard to VAT, but with process servers and
other disbursements it’s not clear.
So I’m still not clearer as to what a “true
disbursement” is. So there it is – you pays your
money and you takes your chances! Will life be
easier post-Brexit? I’m not holding my breath… ■
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Civil
behaviour

With the start of the 2018
Standard Civil Contract in
sight, Paul Seddon examines
the changes to claiming
costs in civil and family
work that it introduces
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Legal aid

T

he 2018 Standard Civil Contract starts on
1 September 2018 and will align all of the previous
contracts into one contract for the ﬁrst time since
the Standard Civil Contract was introduced in 2010.

Paul Seddon is a
Costs Lawyer, owner
of Seddon Costs Law
and until recently
chair of the ACL’s
Legal Aid Group.
He contributed the
chapter on civil and
family costs to the
LAG Legal Aid
Handbook 2018/19

There are numerous changes from the previous contracts,
some of which concern civil and family costs. I would love
to say that these are for the better, but most provide
further restrictions on what can be claimed, in particular
interpreters’ fees and disbursements not subject to
prescribed rates/fees under the Civil Legal Aid
(Remuneration) Regulations 2013 SI No 422 (uncodiﬁed
disbursements). However, as ever in costs (particularly
legal aid costs), forewarned is forearmed.
Aside from the remuneration regulations (and the CPR),
sections 1-6 (and section 7 for family work) of the 2018
Standard Civil Contract speciﬁcation are of most relevance
to claiming civil legal aid costs, and it is here that the bulk
of changes affecting costs are found. Unless otherwise
speciﬁed, references to the contract speciﬁcation are to
this set of documents.
The transitional provisions of the speciﬁcations
(section 1) provide that, subject to category speciﬁc rules
and the transitional provisions of secondary legislation,
they (including procedures for assessment remuneration)
apply to all work done under their particular contract.
This means, for example, that once a provider starts a
new contract, any disbursements they incur from that date
will be subject to the new list of excluded disbursements
under the corresponding speciﬁcation to that contract.
Also of particular note, the new provisions for interpreters,
translators and non-codiﬁed disbursements apply to any
incurred after the start of the 2018 contract, including those
on cases started under the previous contract(s).

Manual
The Legal Aid Agency’s (LAA) digital legal aid manual,
published by Thomson Reuters, was closed in August 2015
and it appears that no further publication with consolidated
amended statutory instruments (particularly the raft of
amendments to the remuneration regulations) etc, that
so many of us were hoping for, is going to materialise.
The ‘manual’ is now deﬁned in the standard terms as
“a dedicated section on our website comprising links to
relevant legal aid legislation, the Standard Terms, the
Speciﬁcation and other materials relevant to the
performance of contract work and compliance with
this contract published by us from time to time”, and
refers to the civil legal aid: civil regulations, civil contracts,
and guidance webpage.

Points of Principle
Points of Principle of General Importance (PoPs) do not
feature in the new contract. They have not been included
in any civil contract since the 2013 civil contracts, but still
currently apply to family, immigration and asylum, and
housing and debt, and welfare beneﬁts in London, the
South East, and the Midlands and East.
Decisions by the LAA on assessment of costs can be
appealed and referred to an independent costs assessor
(ICA), who is an experienced solicitor in private practice.
Under the 2013 and previous civil contracts, there is a
further right of appeal from an ICA’s decision in the form
of applying for a PoP to be certiﬁed.
The LAA (on the PoPs webpage) deﬁnes a PoP as “a
statement which seeks to clarify an existing provision of the
contract or other guidance published by the [LAA] relating
to the assessment of costs” and an application to certify a
PoP can be made by a provider, director of legal aid casework
or assessor within 21 days of receipt of the ICA’s decision.
Applications are determined by a costs appeal
committee and, if certiﬁed, a PoP becomes binding on
costs assessors. All current PoPs and the procedure for
applying for one are contained within the PoP manual,
which can currently be found on the LAA website.
The provision for PoPs and costs appeal committees is
omitted from the 2018 contract. The provision still applies
to cases opened under contracts where there was the right
to apply for a PoP.
It is unclear how the LAA will operate in practice without
PoPs, the extent to which previously certiﬁed PoPs will bind
its future assessment decisions, and/or how much it will
choose to acknowledge them as being persuasive and, if
departing from them, explain why they are no longer
reasonable to follow.
Without this further right of appeal to the LAA, the only
route to challenge a costs decision would be by way of
judicial review.
Continued overleaf… ✒
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Audits
Costs audits for controlled work have been amended
(paras 4.48-4.51 of the Contract Speciﬁcation). Findings
of ‘mis-claiming’ and ‘over-claiming’ have been introduced.
‘Mis-claiming’ is deﬁned as “claiming in a manner that [the
LAA considers to be] clearly contrary to the contract and
where no discretion arises as to payment. For instance,
claiming using the wrong rates or incorrectly claiming VAT”.
‘Over-claiming’ means “claiming more than [the LAA
determines] to be reasonable on assessment, but where
discretion arises as to the amount allowable. For instance,
claiming one hour for an attendance where on assessment
[the LAA considers] that only 30 minutes would have been
reasonable or claiming a disbursement where [the LAA
considers] that it was not reasonably incurred”.
A sample of at least 20 ﬁles can be requested (or fewer if
you have less than this since the last audit was undertaken).
For mis-claiming, the period to sample from has been
increased from one year to two (after the claims have
been submitted), or up to six years prior where an ofﬁcial
investigation is underway or the LAA considers it reasonable
to do so upon receiving a report.
For over-claiming, the period is since the last contract
compliance audit, or the 12 months before the date the
sample is requested.

Interpreters and uncodiﬁed
disbursements
Under paras 2.47-2.51 of the Contract Speciﬁcation,
you must use interpreters with qualiﬁcations listed in
para 2.48 and a note must be placed on each client’s
case ﬁle conﬁrming that the interpreter or the agency
through which they are supplied holds such a qualiﬁcation,
and which qualiﬁcation it is. A ‘non-qualiﬁed interpreter’
can be used in exceptional circumstances, a nonexhaustive list of which is provided at para 2.50:
(a) Where it would cause undue delay and/or increased
costs (above the prescribed rates);
(b) Where the client requests an interpreter of a speciﬁc
gender and such request cannot reasonably be
accommodated otherwise than by the use of a
non-qualiﬁed interpreter (e.g. where the client has
been a victim of domestic violence);
(c) Where there is a rare language or dialect which cannot
reasonably be accommodated otherwise than by the use
of a non-qualiﬁed interpreter;
(d) Where there is an emergency requirement which
cannot reasonably be accommodated otherwise than
by the use of a non-qualiﬁed interpreter;
(e) Where you have contacted three interpreters who
meet the qualiﬁcation requirements and none are willing
or available as required.
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Where a non-qualiﬁed interpreter is used, you must record
on ﬁle what the exceptional circumstances are and why
there was no alternative. The LAA can also require you to
only use interpreters under its nominated translation
framework upon giving you three months’ notice.
Non-codiﬁed disbursements have caused issues for
many providers in the past few years, with the LAA
attempting to assert that three quotes have to be shown
as evidence that the supplier’s fee is reasonable, even
though there is no such requirement under the current
contracts, and costs law decisions by the courts say that
reasonableness and proportionality should primarily be
based on the assessor’s experience and knowledge.
However, this is now a requirement under the new
Contract Speciﬁcation (paras 4.27-4.28), and when you
incur a non-codiﬁed disbursement you must obtain at least
three quotes (unless the LAA agrees this is inappropriate)
and select the one that you believe to be the best value for
money in the circumstances, including, but not limited, to
the need for speed and competence/expertise of the
provider. If you cannot do this, you must advise the LAA and
provide it with further information it reasonably requires.
The LAA acknowledges that exceptional circumstances,
which dictate best value for money with reference to the
need for speed and competence/expertise, will only be
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identiﬁed once disbursements incurred under such
scenarios are claimed, and the same will apply to as yet
unidentiﬁed circumstances where a non-qualiﬁed
interpreter must be used.
This indicates a degree of uncertainty for providers
as to whether the LAA will accept their judgement calls as
correct. Prior authority should be sought in these situations,
but of course this is unlikely to be an option where
expedition is required.
Witness intermediaries have been added to excluded
disbursements listed in section 4 of the Contract
Speciﬁcation (para 4.29). The LAA has conﬁrmed to
the consultative bodies that it will not fund assessment
reports for the need for witness intermediaries.

Enhancements
The provision that the LAA “will” apply an enhancement
(percentage mark-up) on hourly rates where the threshold
test is met has been changed to “may”, i.e. it is no longer
binding but rather it is permissive (para 6.13 of the
Contract Speciﬁcation).
The change from mandatory to optional application of
the level of enhancement to be made (paras 6.15-6.16),
in accordance with the long-established provisions, does
raise concerns that it gives the LAA scope to simply ignore
applications for enhancements, rather than having to
provide an assessment decision that can be appealed
or to apply alternative factors on a case-by-case basis.
‘Class of work’ has been removed from the provisions for
enhancement, although this is unlikely to have any effect.
Class of work is a category of costs to which
enhancements can be applied to elements of work under
a single item in a court bill – for example, hearings where
advocacy, attendance on client and travel and waiting are
claimed with an enhancement for, say, exceptional speed
or exceptional complexity on non-funding preparation
work under the documents section of the court bill.
Its removal indicates that there was an expectation that
enhancements would no longer be assessed by the courts, but
that is not the case. As long as court bills in the form prescribed

under the CPR are required, it is unlikely that the LAA will, in
practice, be able to refuse the use of this mechanism.

Family-speciﬁc provisions
Minimum 15% enhancement
On a more positive note, those accredited under the Law
Society’s children law accreditation scheme (also known
as Children Act panel members) can now claim the 15%
minimum enhancement for any case remunerated under
family rates, not just cases under certiﬁcates that include
cover for children proceedings (paras 7.23-7.24 of the
Contract Speciﬁcation).
Under the previous contracts, a certiﬁcate had to include
proceedings relating to children in order for a Children Act
panel member to qualify for the 15% minimum, but this
requirement has been removed from the 2018 contract.

Related proceedings
Although more relevant to the issue of obtaining public
family law certiﬁcates, the argument that an order sought
in private family law proceedings, which could avoid public
law proceedings, means those proceedings are ‘related
proceedings’, and thus public family law legal aid applies,
has been known to cause issues when a provider has sought
to claim their costs.
This has now been put ﬁrmly to an end and the 2018
contract expressly provides that such private law
proceedings are not related proceedings (paras 7.46-7.47
of the Contract Speciﬁcation).
This article ﬁrst appeared on the LAG website. The
LAG Legal Aid Handbook 2018/19 is now available and is
fully updated to include the latest contracts, including
the 2018 civil and family contract. ■

SEPTEMBER /OCTOBER 2018 | ISSUE 5

30

Case notes

Legal update
Summaries are from Lexis®Library, All England Reporter service unless otherwise
stated. For the full judgments, members should try Bailii (www.bailii.org), a free resource,
Lexis®Library (www.lexisnexis.com/uk/legal) or other law reporting services. Members
are reminded that decisions of lower courts are only included where an issue is
determined that is novel or of particular interest. Such cases should be cited with care.
The judgments in such cases can be persuasive but are not binding on higher courts.
Bullock orders
McDermott v InHealth Ltd [2018] EWHC
1835 (QB)
The claimant was a professional boxer who
suffered brain damage as a result of an
undiscovered aneurysm in his brain. The ﬁrst,
second and third defendants were all health
care professionals who were involved in
facilitating the annual brain imaging required
by the British Boxing Board of Control (BBBC)
as a condition of a boxer’s licence renewal.
In March 2010, the defendants carried out
the annual brain imaging for the claimant. In
August 2010, the claimant received a blow
to the head while sparring which caused the
aneurysm to bleed, resulting in the brain injury.
The claimant commenced proceedings
alleging negligence by all defendants in
relation to the scan (the scan claim), and
also negligence by the second defendant
in its design of the protocol governing the
scanning process (the protocol claim).
As it stood, the protocol excluded a GE
scan which was the type of scan that would
have detected the claimant’s aneurysm.
Initially, all defendants denied the claims.
However, in April 2017, the second defendant
submitted to judgment on the protocol claim
following the serving of an expert report on
liability on 14 October 2016. The claimant
discontinued his claim against the third
defendant, with both parties agreeing that there
should be no order for costs as between the
two of them. The claimant also discontinued
his claim against the ﬁrst defendant.
In relation to the costs of the action, the
district judge ordered that: (i) the claimant
should pay the ﬁrst defendant’s costs of the
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action – this was not challenged; and (ii) the
second defendant should pay the costs which
the claimant was liable to pay to the ﬁrst
defendant, and the claimant’s own non-generic
costs of his action against the ﬁrst and third
defendants, but only in respect of the period
after 1 December 2016 on the basis that it was
unreasonable for the second defendant not
to admit liability for the protocol claim by
1 December 2016 having obtained and
considered the expert report on liability.
Having regard to (ii), the judge held that
the present case was not a classic Bullock
and Sanderson case, whereby the losing
defendant indemniﬁed the claimant against
the successful defendants’ costs, but was
more akin to the situation that arose in
Mulready v JH and W Bell Ltd [1953] 2 All ER 215.
The claimant appealed, contending that there
should be no time limit on the order for costs.

Brain damage: Court should not
have put time limit on costs

HELD: Appeal allowed.
Issues and Decisions
Whether the district judge had erred in placing
a time limit on the order for costs.
Having regard to the court’s discretion on costs
as set out in CPR 44.2(2) and (4), and the
relevant considerations for the granting of a
Bullock or Sanderson order, as laid down in
established law, it had been reasonable for
the claimant to bring claims against all three
defendants, and it had been reasonable for
him to discontinue his claims against the ﬁrst
and third defendants once he had received an
admission of liability from the second defendant.
Further, although it was not a necessary
condition for a Bullock order that the
defendants were blaming one another,
it remained a relevant consideration.
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Still further, the protocol and the scans
claim were not ‘perfectly independent causes
of action against two defendants where the
breaches of duty alleged are in no way
connected the one with the other’. A number
of factors had indicated that the two claims
were sufﬁciently linked to make a Bullock
order appropriate: (i) the second defendant
had been a defendant to both claims; (ii)
both claims had concerned the allegation
that one or other of the defendants was
responsible for the fact that the claimant’s
aneurysm was not identiﬁed by means of a
GE scan; (iii) the protocol was relied on by
the ﬁrst and third defendants in their defence
to the scans claim; and (iv) in resisting both
claims, the second defendant had sought
to blame the other two defendants. The
district judge had been wrong to treat the
protocol claim as an independent claim in
the Mulready sense.
Accordingly, the claimant had acted
reasonably in suing the three defendants,
who were blaming each other, and it would
not be unjust to order the second defendant
to bear costs which had been reasonably
incurred in consequence of the second
defendant’s negligence.
The second defendant had to pay all of the
costs which the claimant was liable to pay to
the ﬁrst defendant and all of the claimant’s

own non-generic costs of his action against
the ﬁrst and third defendants.
Adam Weitzman QC (instructed by Irwin
Mitchell) for the claimant. Michael Smith
(instructed by DWF) for the second defendant.

Conditional fee agreements
FPH Law (a ﬁrm) v Martyn Robert Brown
(trading as Integrum Law) [2018] EWCA
Civ 1629
The claimant solicitors’ ﬁrm brought
proceedings against the defendant former
partner for damages for breach of his
undertaking to keep it informed about
responses to costs settlement negotiations
with a client’s employer.
It alleged that, if it had known that a point
was being taken about the validity of a
conditional fee agreement (CFA),
subsequently found unenforceable, it would
have instructed the defendant to accept
the £70,000 which had been offered. In
determining a preliminary issue, the judge
held that whether the failure to comply with
regulation 4 of the Conditional Fee
Agreements Regulations 2000, SI 2000/692,
rendered the CFA unenforceable, as found,
was also illegal, did not affect the claim for
breach of contract which was to be

determined on the facts of the date of the
alleged breach. The defendant appealed.
HELD: The Court of Appeal, in dismissing the
appeal, held that the judge’s conclusion had
been correct. Since the claim was for breach
of contract, the focus had to be on putting the
claimant in the position it would have been in
if the undertakings had been performed.
The breach occurred at a time when a
challenge had been indicated as to the
enforceability of the CFA, but that argument
had not yet been formalised, let alone ﬁnally
determined. If the defendant had complied
with his contractual obligations, it might be
said that there would never have been a
determination of the enforceability or
otherwise of the CFA in any event.
Further, the defendant’s attempt to
distinguish Binder v Alachouzos [1972]
2 All ER 189, which held that a compromise
of claims which had been made under
contracts which were said to be illegal
was still an enforceable compromise, had
to fail. On the application of its principles,
the claimant had an arguable claim in law
that a bona ﬁde compromise of costs liability
could and should have been reached.
Andrew Williams (instructed by Martyn
Brown) for the defendant. Nicholas
Jackson (instructed by Irvings Solicitors)
for the claimant.
Continued overleaf… ✒
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Indemnity costs
Mann and others v Transport for London
[2018] EWCA Civ 1520
The appellants were successful in their claims
against the respondent for compensation for
depreciation in the value of their properties
resulting from the use of public works on the
basis that the compensation awarded to them
had exceeded offers of settlement made by
them before the hearing.
They appealed against the decision of the
Upper Tribunal (Lands Chamber) (UT) not
to award them their costs on the indemnity
basis. The issues for determination were:
(i) whether the UT had erred in principle in
its approach to the making of an award of
costs where a claimant had bettered at trial
an offer to settle made by him; and (ii)
whether, in any event, the UT had been
wrong to ﬁnd that the respondent had
not acted ‘unreasonably’ in failing to
accept the appellants’ offers to settle.
HELD: The Court of Appeal, in dismissing
the appeal, held that the approach adopted
by the UT in determining the application for
costs had not been wrong in principle.
When the UT had said that the appellants
would need to satisfy it that the respondent
had acted unreasonably in not accepting the
offers to succeed in their application for
indemnity costs, it had not been seeking to
formulate a test to be applied in determining
such applications. It had simply been asking
itself whether the respondent’s conduct in
the proceedings – in particular, its conduct in
not accepting the appellants’ offers to settle –
had been, in all the circumstances, such as to
take the case out of the normal and into the
exceptional, and to justify costs being awarded
exceptionally on the indemnity basis.
The UT’s answer was that it had not. It
followed that it was not a case that fell into the
category of the exceptional and not a case in
which an award of costs on the indemnity basis
would generally be justiﬁed. As an approach
to determining the basis upon which costs
should be awarded, that had been sound.
Further, it was not for the court to revisit
the UT’s exercise of its discretion as to costs
by going behind the conclusions it had
reached, unless those conclusions were
demonstrably unsound. In the present case,
they were not demonstrably unsound. Once
it was accepted that the UT’s approach had
been, in principle, appropriate and lawful, it
ISSUE 5 | SEPTEMBER /OCTOBER 2018

could not be suggested that the outcome
should have been different.
Roger Mallalieu (instructed by Hugh James)
for the appellants. Joshua Munro (instructed by
Transport for London) for the respondent.

Legal aid
R (on the application of Faulkner) v Director
of Legal Aid Casework [2018] EWCA Civ 1656
The claimant was sentenced to custody for life,
with tariff period of two years and eight-and-ahalf months, less time spent on remand.
There were delays in the claimant’s case
being referred to, and dealt with by, the Parole
Board. In October 2008, he was granted
permission to apply for judicial review of the
failure of the Parole Board and the Secretary
of State to conduct a review of his detention,
in breach of article 5(4) of the European
Convention on Human Rights. It was heard
in June 2009 and was dismissed.
An appeal was allowed by the Court of
Appeal ([2010] All ER (D) 178 (Dec)). The court
held that the claimant had suffered a breach of
his rights under article 5(4), lasting for a period
of 10 months as a result of unjustiﬁed delays
and accordingly, was entitled to compensation
under article 5(5). It ordered the Secretary of
State to pay the claimant £10,000 in respect
of the breach (see [2011] All ER (D) 336 (Mar)).

Prisoner: Request to waive
statutory charge refused

The Parole Board’s appeal to the Supreme
Court succeeded and the award of damages
was reduced to £6,500 (see [2013] 2 All ER
1013). The Supreme Court ordered that the
claimant pay the Parole Board’s costs in the
Supreme Court.
No steps had been taken to enforce the
Supreme Court’s order for costs. Nevertheless,
the claimant wrote to the Legal Aid Agency to
ask that the statutory charge be waived and
that request was refused. The judge dismissed
the claimant’s application for judicial review of
that refusal and the claimant appealed.
HELD: Appeal dismissed.
Issues and Decisions
(1) Whether the judge had erred in law by
adopting the wrong approach to the statutory
construction of regulation 47 of the
Community Legal Service (Financial)
Regulations 2000, SI 2000/516.
Despite the fact that the discretion under
regulation 47(3) arose at the end of the case,
the criteria in regulation 47(2), the fulﬁlment of
which were a prerequisite to the exercise of the
discretion, had to be satisﬁed at the beginning
of the case or, at least, during it.
In the light of the way in which signiﬁcant
wider public interest was deﬁned for the
purposes of regulation 47(3)(a), by reference
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to the potential to produce real beneﬁts for
individuals other than the immediate client,
that criterion had to have been satisﬁed before
the end of the litigation.
The use of ‘potential’ connoted a prospective
exercise. Such a conclusion was consistent with
the express wording of regulation 47(3)(b) and
with regulation 47(2) read as a whole. The
exercise or consideration with which that
sub-sub-paragraph was concerned could not
be carried out after the litigation had come to
an end and the litigation and, accordingly, the
funding in question was complete.
The Legal Aid Agency was required to
consider whether to fund the speciﬁed
claimant, rather than other claimants or
potential claimants of legal aid, who might
beneﬁt from the litigation. Inevitably, the
decision to fund one case rather than another
or others could not occur after the funding had
already taken place. The use of the present
tense, rather than the past tense, in both
regulation 47(2)(a) and (b) was consistent
with that interpretation.
The consideration or evaluation of the
factors in regulation 47(3)(a) and (b) could
take place during the litigation. There might
be cases in which it only became clear during
the proceedings that they had a signiﬁcant
wider public interest, and that it would be
cost-effective to fund those proceedings and
not other claimants or potential claimants
who might beneﬁt from the litigation.
That had not been the present case. It was
accepted that the consideration and evaluation
required under regulation 47(2)(a) and (b) had
not been undertaken at any stage.
It could not be correct that, just because
the claimant’s case had proceeded to the
Supreme Court and a difﬁcult point of law
had been adjudicated upon and, as a result,
it became easier to advise clients in the future,
that the criteria in regulation 47(2)(a) and (b)
could be satisﬁed in retrospect and it remained
open to the Legal Aid Agency to exercise the
regulation 47(3) discretion at that stage.
It was important to bear in mind that the
Legal Aid Agency was required to conduct the
necessary evaluation both of the signiﬁcance
of the litigation it was being asked to fund or
was funding and the likely effect of that
litigation on other cases which it was being
asked to fund. Therefore, the Legal Aid Agency
was required to consider whether to fund one
case and not another or others. That evaluation
could not be conducted retrospectively.
The circumstances in which regulation 47

was likely to be relevant was where there were
a large number of similar cases, which the Legal
Aid Agency was being asked to fund at or
around the same time and which all raised the
same or similar issues and in relation to which
a test case was chosen. Regulation 47 might
also be relevant where the very nature of the
case for which public funding was sought was
such that it had a wider public interest, such
as judicial review of a public authority.
Nevertheless, in the latter example, it was still
necessary to satisfy regulation 47(2)(b), which
required the Legal Aid Agency to consider
whether to fund those proceedings rather
than others.
Therefore, to the extent that the old regime
under the Access to Justice Act 1999 applied,
where a case might be of wider public interest,
in order to preserve the possibility of waiver of
the statutory charge, should the need arise, it
was essential that solicitors for a would-be
legally aided client expressly asked the Legal
Aid Agency at the point at which public funding
was sought, to engage with the requirements of
regulation 47(2).
They should request an express decision as
to whether the case in question had signiﬁcant
wider public interest and fulﬁlled the criteria in
regulation 47(2)(a) and (b). They should seek an
express indication that the case had potential
to produce real beneﬁts for individuals other
than the immediate applicant for funding and
that it would be cost-effective for the Legal Aid
Agency to fund the proceedings in preference
to those of other applicants or would-be
applicants who might beneﬁt from it.
They ought also to renew that application
and/or to conﬁrm the status of the litigation, if,
for example, they sought to conﬁrm funding to
proceed to the Supreme Court. That was all the
more so under the present regime.
Accordingly, the requirements of regulation
47(2) could not be considered and satisﬁed in
retrospect and, therefore, the Legal Aid Agency
had not been in error in failing to do so and in
refusing to waive the statutory charge in the
present case, pursuant to regulation 47(3).
(2) Whether the judge had erred in law by
ﬁnding that the Supreme Court had decided
the claimant human rights arguments against
him and treating its costs order as
determinative of the claim.
The Supreme Court had made an order which
had followed the event. The Parole Board had
succeeded on its appeal and the claimant had

lost his cross-appeal. Although complex
submissions had been made in relation to costs,
including about the effect of the statutory
charge on the damages awarded and the
consequent alleged effect on the claimant’s
human rights, in the absence of reasons, nothing
dependable could be inferred from the costs
order in relation to the merits of the human
rights point in relation to the statutory charge.
The question of waiver had always been one
for the respondent Director of Legal Aid
Casework and not for the Parole Board, which
had been a party to the proceedings before the
Supreme Court. In the circumstances, it had
been unnecessary for the Supreme Court to
address the issues now raised.
If the judge’s inference that the Supreme
Court had not accepted the claimant’s human
rights arguments in relation to the effect of the
statutory charge upon his damages because,
had the arguments been accepted, an order
for costs in his favour would have been made,
had been a determinative factor in his reasoning,
the judge had been wrong to place reliance
upon it.
(3) Whether the judge had been right to decide
that the claimant’s human rights, pursuant to
article 5 of the convention, had not been
infringed by the refusal.
First, although article 5(5) contained an
express right to compensation, there was
nothing to suggest that a breach of article 5
was different from the breach of any other
convention right. There was nothing which
placed it in a special category. Accordingly, if
damages for breach of article 5(4) could not
be eroded by the statutory charge, the same
would apply in relation to the breach of any
convention right. That could not be correct.
Second, Scordino v Italy (No 1) (App no
36813/97) [2006] ECHR 36813/97 was
much too slender a branch upon which to
hang the submission.
Third, Scordino was concerned with ﬁxed
costs or taxes under a domestic system which
might create an unreasonable restriction on
the right to lodge an application seeking redress
for the failings of the judicial system and, thus,
amount to an infringement of the right of
access to a tribunal; and, at its highest, with
legal costs which place a burden on litigants
where their application for relief from breach
of a convention right was justiﬁed. There was
no suggestion that the legal costs themselves
had been excessive.
Continued overleaf… ✒
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Fourth, the claimant had not sought merely
to defend his award of damages in the Supreme
Court. He was, like any other litigant, subject to
the risks of litigation and should have taken
them into account. Having lost the appeal and
the cross-appeal in which greater
compensation had been claimed, he could not
seek to be insulated from the consequences.
Fifth, were the claimant correct, a legally
aided litigant would be placed at an advantage
in that respect over one who was privately
funded and, in effect, would be treated as if his
convention rights were more extensive or were
entitled to greater protection than the privately
funded litigant. That could not be correct.
Hugh Southey QC and Jude Bunting
(instructed by Irwin Mitchell) for the appellant.
Paul Nicholls QC and Malcolm Birdling (instructed
by the Legal Aid Agency) for the respondent.

R (on the application of The Law Society) v
Lord Chancellor [2018] EWHC 2094 (Admin)
The defendant Lord Chancellor decided to
reduce fees payable under the litigators’
graduated fees scheme under which most
of the work done by litigators (typically
solicitors) in preparing the defence of
persons prosecuted in the Crown Court was
paid. In particular, to reduce the maximum
number of pages of prosecution evidence
(PPE) served on the defence which could
be counted in ﬁxing graduated fees from
10,000 pages to 6,000 pages.
That decision was implemented by the
Criminal Legal Aid (Remuneration) (Amendment)
Regulations 2017, SI 2017/1019. The rationale
put forward by the Lord Chancellor for the
decision to reduce the maximum PPE allowed
was that there had been a steep increase in
cases with high levels of PPE, which was said to
have come about in part because R v Napper
[2014] 5 Costs LR 947 broadened the
circumstances in which electronic evidence
could be counted as PPE. The claimant Law
Society sought judicial review.
HELD: Application allowed.
Issues and Decisions
(1) Whether the consultation process
undertaken before the decision had been
made was procedurally unfair because,
during the consultation, the Ministry of
Justice had not disclosed the existence
of the analysis derived from the Legal Aid
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Agency, on which it had relied to estimate
the amount of the increase in expenditure
said to have been caused by Napper.
It was difﬁcult to express in language of
appropriate moderation why the Lord
Chancellor’s arguments were without merit.
The ﬁrst point, which should not need to be
made, but evidently did, was that consultees were
entitled to expect that a government ministry
undertaking a consultation exercise would
conduct it in a way which was open and
transparent. In particular, they were entitled
to expect that if, on the crucial question raised in
the consultation paper, ofﬁcials had carried out
an analysis which formed the basis of the
proposal, that fact would be in the consultation
documents and not left to be inferred.
It should also go without saying that
consultees were entitled to expect that
consultation documents would not be
positively misleading. When a draft impact
assessment was published which purported
to set out the evidence base for the proposal,
including an analysis of costs and beneﬁts and
a statement of key assumptions and risks, the
reader would understand that any analysis relied
on to estimate the increase in expenditure
which it was the policy objective to reverse had
been described in the impact assessment.
The fact that the responsible minister
had certiﬁed that the impact assessment
represented a fair and reasonable view of the
expected costs, beneﬁts and impact of the
policy would further reinforce that
understanding. That certiﬁcate had not – as had
been suggested by the Lord Chancellor – justiﬁed
an inference that a crucial part of the analysis of
the costs, beneﬁts and impact of the policy had
not been disclosed in the impact assessment.
Its signiﬁcance was the exact opposite of
what the Lord Chancellor had submitted.
The certiﬁcate had encouraged and entitled
consultees to believe that a full and fair
statement had been made of the ﬁnancial
analysis underlying the proposal.
The fact that many consultees were likely
to be knowledgeable and sophisticated was
also not a reason for withholding important
information from them. Again, if anything, the
opposite was true. That fact gave all the more
reason to disclose the analysis relied on to
estimate the increase in expenditure which it
had been the aim of the proposal to reverse
because it had been a reason to expect that
at least some consultees, such as the Law
Society, would be able to provide an informed

critique of that analysis – having commissioned
expert assistance if necessary.
Perhaps the simplest and most telling answer
to the suggestion that consultees could be
expected to infer that a key piece of analysis
relied on by the ministry had not been
mentioned in the consultation documents was
that, so far as the evidence showed, none of
them had. Instead, they had evidently assumed
– incorrectly as it proved – that the description
given in the impact assessment of the
expected costs, beneﬁts and impact of the
proposal had been fair and not misleading.
Accordingly, the arguments advanced by the
Lord Chancellor did not begin to justify the
failure to disclose the key analysis relied on in
making the decision. Instead, those arguments
only served to underline why its non-disclosure
had been unfair. The failure to disclose the
information had been a fundamental ﬂaw
in the consultation process which had made
it so unfair as to be unlawful.
(2) Whether the decision had been irrational
because it had been based on some manifestly
erroneous assumptions, including a
misunderstanding of the effect of Napper
and the analysis which had used a ﬂawed
statistical method.
The characterisation of the Napper case and its
signiﬁcance in the consultation documents was,
on any reasonable view, simplistic. None of the
Ministry of Justice’s analyses had proved
conclusively that there had been a signiﬁcant
increase in expenditure following Napper which
had been attributable to greater readiness to
count electronic evidence as PPE. However, they
had provided some support for that hypothesis.
The fact that other interpretations of the
relevant statistics were possible did not show
that the view of the Ministry of Justice had
been unreasonable. In the circumstances, it
was impossible to say that there had been no,
or no proper, evidence to support the belief
that a change in the approach to electronic
evidence following Napper had been likely to
have contributed to an increase in the cost
of the scheme. Further, there had been nothing
inherently unreasonable in responding to the
perceived problem that some electronic
material was being inappropriately counted as
PPE by reducing the PPE threshold.
However, the rationale and rationality of the
policy response depended critically on there
being a reasonable relationship. Justiﬁcation for
the policy crucially depended on the estimate
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made by the Legal Aid Agency, and relied
on by ofﬁcials and by the Lord Chancellor,
that the amount of the increase in PPE
payments attributable to a change in deﬁnition
following Napper was approximately £33m
and, therefore, broadly comparable to the
saving that would be made as a result of the
proposed measure.
There was no escape from the conclusion
that the Legal Aid Agency’s analysis had been
vitiated by methodological ﬂaws and that no
reasonable decision-maker could reasonably
have treated the ﬁgure of £33m produced by
that analysis as an estimate of increased
expenditure attributable to Napper on which
reliance could reasonably be placed.
Therefore, the decision to reduce the PPE
cap to 6,000 had also been unlawful for that
further reason.

(3) Whether the regulations constituted a
disproportionate and unjustiﬁed interference
with the right of access to justice protected
by the common law.
The regulations did not provide for the
removal of legal aid from any category of
defendant or proceedings, nor did they
impose a cost on obtaining access to the
courts. Rather, the effect of the regulations
was to reduce certain fees paid to lawyers
out of public funds for providing litigation
services to defendants who qualiﬁed for legal
aid in Crown Court proceedings. Applying the
relevant principles, it would need to be shown
that there was a real risk that the fee reductions
imposed by the regulations would result in
some criminal defendants being denied
adequate legal assistance to establish that

the regulations were unlawful. Further, what
would need to be demonstrated was not
just a possibility of individual instances of
unfairness which would not undermine
the integrity of the system, but a risk of
systemic unfairness.
There was no evidence capable of
substantiating the risk asserted by the Law
Society. The evidence it relied on did not
show, or provide any reasonable basis for
inferring, that there was a real risk that the
regulations would have the systemic effect
of preventing some criminal defendants
from obtaining adequate legal assistance.
Dinah Rose QC and Jason Pobjoy (instructed
by Bindmans) for the claimant. Martin
Chamberlain QC, Richard O’Brien and Tim
Johnston (instructed by the Government Legal
Department) for the Lord Chancellor. ■
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