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Knapp Richardson Ltd is a well-established and highly
regarded firm of Costs Lawyers situated in the very heart
of London’s Legal district. We are seeking an experienced
Senior Costs Lawyer/Law Costs Draftsman to assist with an
expanding workload.
Our work is varied and interesting, involving complex
high-level disputes on behalf of private clients, government
agencies, insurance companies and local authorities.
We act for both paying and receiving parties at all stages
of the costs management/assessment process.
The successful applicant will ideally have a minimum of six
years’ experience and would be looking to join a firm which
has built a reputation on high standards and excellence with
the entire focus upon client service.

The candidate will need to be proficient in the following:
• Computer and analytical skills (to include spreadsheets)
• All Microsoft applications with a high level of proficiency
using Excel (including pivots and macros)
• Form H Costs Budgets (Discussion reports)
• Preparation of bills of costs (traditional and
electronic format)
• Preparation of Points of dispute/Replies
• Provide comprehensive advice on all areas of costs
including settlement (Part 36)
• Advocacy
This is an exciting opportunity to join an established and highly
respected practice with the opportunity for genuine progression
for the right candidate. Salary dependent upon AAE.

Please direct all enquires via email only to: lawcosts@knapprichardson.co.uk Strictly NO AGENCIES.

Knapp Richardson Ltd – 3rd Floor, Chancery House, 53-64 Chancery Lane, London WC2A 1QU.
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As I report on page 4, the review concluded that
part 2 “on balance” succeeded in reducing the cost
of litigation, discouraging unmeritorious cases and
promoting access to justice at proportionate cost.
In addition to gathering the views of judges,
lawyers and others, the MoJ commissioned
Professors Fenn and Rickman – the economists
who have assessed all of the civil justice reforms
of the last 15 years – to analyse the data. Not that
there was much data: one for clinical negligence
and one for personal injury, and nothing for any
other area of law.

It showed that costs in PI and clinical
negligence have reduced by 8-10% and
early settlement has improved by 9%.
There were indications of an overall decline
in unmeritorious claims.
Is this a result? While 10% adds up to a
signiﬁcant sum across the piece, has it
changed litigation culture? Has it reduced
insurance premiums? Has it made up for the
prejudice suffered by vulnerable people such
as children and protected parties, as well as
the cost of change across the industry?
What the ﬁgures do not show is the wider
impact on access to justice. In relation to the
legal aid reforms in part 1 of LASPO, that has
been easy to see, but less so in part 2. It is fair
to say that part 2 did not aid access to justice
– the question, therefore, is whether it was a
price worth paying.
Neil Rose, Editor
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MoJ recognises concerns
about costs budgeting –
but does not plan to
address them

Ministry of Justice: LASPO reforms
have reduced the cost of litigation

There are “relatively strong
views” about costs budgeting
among practitioners, the
Ministry of Justice (MoJ) has
found, with many believing that
the process could be improved.
However, it made no
commitment to taking action on
this in its post-implementation
review of part 2 of LASPO, which
ISSUE 2 | MARCH/APRIL 2019

found overall that, “on balance”,
its reforms succeeded in
reducing the cost of litigation,
discouraging unmeritorious
cases and promoting access to
justice at proportionate cost.
Costs budgeting did not form
part of the review, but the MoJ said
it nonetheless received “a signiﬁcant
number of representations…

citing concerns with the process”.
It said one of the main recurring
concerns was that costs budgeting
was inconsistent between
different courts and judges,
“although some noticed there
had been progress in this regard”.
Claimant lawyers also said that
the process could be “quite
prescriptive and ﬁxed at the start

of the case where many variables
about the future course of
litigation are unknown, making it
very difﬁcult to estimate costs”.
The review continued:
“Furthermore, lawyers in some
areas suggested that costs
budgeting could even be increasing
costs through the additional
process itself, including for clinical
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negligence and low-value damages
cases. It was also said that costs
budgeting can increase the length
of claims signiﬁcantly.”
There was some concern on the
defendant side that costs budgeting
did not deal with incurred costs,
sometimes leading to “frontloaded
costs”. The MoJ added: “It was
also said that once budgets are

declared, the budget becomes
the cost or a target to reach rather
than the maximum cost.”
Nonetheless, the MoJ said it was
not proposing any amendments
to the primary legislation, or
immediate changes to the
underlying rules and regulations,
although it identiﬁed reform of the
damages-based agreement (DBA)
regime as the areas it was most
likely to address in the future.
The MoJ said: “Based on the
evidence received as part of the
PIR, the government considers
the part 2 reforms to have been
successful in achieving the
principal aim of reducing the
costs of civil litigation.
“The evidence shows that, in a
range of personal injury claims
(including clinical negligence
claims), costs have reduced
signiﬁcantly (c. 8-10%) and early
settlement has also improved
[by 9%].
“A deﬁnitive judgement on the
impact on unmeritorious claims
cannot be made at this time, but
the claims volumes data, the
changes in ﬁnancial incentives to
CFAs, the test of fundamental
dishonesty for QOCS and
anecdotal stakeholder feedback
suggest there has been an overall
decline in unmeritorious claims.”
The ﬁgures were based on a
data analysis from Professors
Fenn and Rickman – whose work
has underpinned much of the civil
justice reform of the past 15 years
– which indicated lower base costs
and damages, and reductions in
the length of proceedings, in
personal injury and clinical
negligence cases following LASPO.
The MoJ said it accepted
the argument that the DBA
regulations would beneﬁt from
“additional clarity and certainty”.
However, it also needed to
exercise caution “to avoid creating
unintended consequences”.
The review explained: “While it
may be an advantage for lawyers
to have different funding options
available, there may also be

disadvantages in having to advise
their clients between different
options, especially where – as with
CFAs and DBAs – the better option
ﬁnancially for the client will be the
worse for the lawyer, and vice versa.”
It said it would give “careful
consideration” to the way forward
following an independent review of
the drafting of the regulations,
which is being undertaken by
Professor Rachael Mulheron – who
chaired the Civil Justice Council
committee on DBAs – and leading
costs counsel Nicholas Bacon QC.
The other area of possible
reform it identiﬁed was extending
qualiﬁed one-way costs shifting
(QOCS). The MoJ said there were
“clear attractions” for claimants
and their lawyers in being able to
litigate at no or reduced costs risk.
But it continued: “There is
also a clear risk that, by extending
costs protection, some of the
beneﬁts of the part 2 reforms
would be undermined: the shifting
of costs back to defendants, an
overall increase in costs and the
potential for prolonging rather
than settling litigation.
“The government would wish
to be satisﬁed that these risks
have been addressed before
considering the case for extending
costs protection further.”
The Fenn and Rickman research
received feedback that suggested
costs in other categories of law
have generally also fallen, but
there was not sufﬁcient data
available to make a quantitative
judgement outside of PI and
clinical negligence.
The review acknowledged that
many claimant lawyers felt that it
has become more difﬁcult and
challenging to bring some claims,
partly because of the part 2 reforms.
“Although general concern
was expressed about the
consistency of the court’s
approach to proportionality,
most respondents agreed that
the proportionality test was an
effective way of ensuring that
costs and damages were aligned.

“That said, concern among
some correspondents remains in
some areas of litigation where
costs to damages ratio are high,
although claimant representatives
in these areas argue that relatively
high costs are necessary to
maintain access to justice due to
the complexity of these cases, the
amount and quality of evidence
required and the holistic value of
a case beyond the monetary
damages themselves.
The MoJ also noted concerns
from liability insurers and
defendants that QOCS may
encourage more (and weaker)
claims, but said it has not seen “any
reliable or conclusive evidence
that supports that theory”.
It continued: “There are
stronger measures in place to
deter unmeritorious claims,
such as the qualiﬁcation of
fundamental dishonesty for
QOCS and the ban on referral fees
for PI, and there is also anecdotal
evidence of claimant lawyers
looking for higher prospects of
success before taking on a case.
“The volumes of claims also
support this view – generally the
volumes of claims indicate a
slight decrease.”
In relation to the part 1 LASPO
legal aid reforms, a legal support
action plan doubled funding to
support litigants-in-person to
£3m for the next two years and
said the legal aid means test
would be reviewed.
There will also be a £5m fund
to explore “new ways in which
legal support and advice can be
delivered remotely through
digital means”, “ways in which
questions about a legal problem
and legal support itself can be
broken down” and “ways in which
legal support can be delivered to
litigants in person”.
Justice Secretary David Gauke
said the test for access to justice
should not be “legal aid as it has
been” and it was time to “embrace
technology and innovation and do
things differently”.
MARCH/APRIL 2019 | ISSUE 2
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Naming of Green in
House of Lords has
costs knock-on
The intervention of Lord Hain in
the dispute between Sir Philip
Green and the Daily Telegraph
has had a mixed impact on the
costs of the case, which was
discontinued in January.
While it led to Mr Justice Warby
not ordering the businessman to
pay the newspaper’s costs of
obtaining an interim injunction, the
judge said he must pay indemnity
costs for continuing the claim
after it became “pointless”.
The Telegraph has said Sir Philip
would have to pay “up to £3m in
court costs” as a result.
Sir Philip, along with his
businesses Arcadia Group and
Topshop/Topman Ltd, were seeking
an injunction to prevent publication
by the newspaper in breach of
conﬁdence of information that had
been the subject of non-disclosure
agreements to settle complaints or
claims by employees.
After the Telegraph had initially
reported how it had been stopped
ISSUE 2 | MARCH/APRIL 2019

from identifying Sir Philip by an
interim injunction, Labour peer
Lord Hain named Sir Philip using
parliamentary privilege.
The claim nonetheless
continued until the claimants
decided in late January to
discontinue it. Last week,
Warby J granted unconditional
permission to discontinue,
rejecting the claimants’
request to include conditions
regarding future publication
on certain issues.
In relation to costs, the judge
accepted that the claimants
should have their costs for two
preliminary applications where
they were successful and he had
simply not had time at the hearing
to make the order.
The claimants also sought an
order that the defendant pay the
costs of the interim injunction
application made to the High
Court and the appeal to the Court
of Appeal.

Though normally the order in
such a case would be for the costs
of the party obtaining an injunction
to be paid in any event by the party
against whom the injunction was
granted, here the Court of Appeal
simply reserved the costs.
Under the CPR, this meant that,
if there was no later order, there
would be costs in the case and so
here the claimants would have to
pay the defendant’s costs, following
the usual rule on discontinuance.
But Warby J said that “the
exceptional factor of third-party
intervention [by Lord Hain] and its
impact justiﬁes a departure from
that general rule in this case”.
As a result, he ordered that each
side would pay its own costs of the
interim injunction proceedings.
His provisional view was that
the claimants should also recover
the costs of the hearing about
the discontinuance.
But in relation to all the other
costs of the case, the judge he
ordered that they be assessed on
the standard basis up to and
including 26 November 2018 –
a month after Lord Hain named
Sir Philip – and on the indemnity
basis thereafter.
Warby J said that, after Lord
Hain’s intervention, “this litigation
became substantially pointless”
– indeed, the claimants said it was
now more counter-productive
than useful.
“I would accept that, in the
unusual if not wholly exceptional
circumstances that prevailed after
Lord Hain said what he did, the
claimants were entitled to take
time to reﬂect on their options.
“Bearing in mind the complexity
of the issues they confronted, and
how much else had to be done in a
case that was proceeding swiftly
towards trial, I have allowed a full
month for that.
“But whatever may have been
the thinking behind the scenes,
I am unable to identify any
sufﬁcient justiﬁcation for
proceeding thereafter.
“To do so, and then drop the

case for that very reason (albeit
coupled with another) was in my
judgment conduct well outside the
norm, which justiﬁes the unusual
measure of indemnity costs.”
According to the Telegraph,
Sir Philip’s solicitors, Schillings,
have sent “many letters” on the
dispute since last April.
“Anybody who thought Sir
Philip’s unmasking in the Lords
would signal the end of the legal
case was wrong,” one article said.
“Rather than shying away, Sir
Philip, aided by Schillings, if
anything upped its game.
Legal letters continued to ﬂy.”
At an earlier hearing on
budgeting, Warby J said that,
although it was not the same
as detailed assessment, it was
“almost inescapable for the court
to give some thought to the hours
and hourly rates that are justiﬁed
for the work in question”.
The hourly rates claimed by the
claimants ranged from £190 for a
trainee to £690 for a partner, with
other partners’ rates between
£510 and £635 per hour.
Warby J continued that both he
and the defendant – whose
solicitors were claiming up to £450
per hour – accepted that fees above
the guideline rates were justiﬁed.
“But not to the extent of the
differences here. I do not consider
that hourly rates in excess of £550
can be justiﬁed, and proportionate
reductions should be made in the
lower partners’ rates.
“I also consider that the
claimants’ estimates reﬂect an
unnecessary degree of partner
involvement, and a degree of
overmanning that cannot be
justiﬁed, as between the parties,
whatever may be the position
between solicitors and clients.
“I reject the claimants’ criticism
of the defendant’s use of partner
time. Given the nature of the
issues, the tasks to be undertaken
and the relatively modest rates
charged by the defendant’s
solicitors, the devotion of partner
time is proportionate in their case.”

07

News
Costs ﬁrm goes international
London-based Masters Legal
Costs Services has opened
an ofﬁce in the Cayman Islands
to create what managing
partner Philip Daval-Bowden
says is the “ﬁrst truly
international costs ﬁrm”.
Mr Daval-Bowden, who
heads up the new venture,
explained: “We have been
instructed in a number of large
cases litigated in the Grand
Court of the Cayman Islands.
As an offshore jurisdiction,
the Cayman Islands has a
sophisticated and thriving
legal system with substantial
commercial litigation involving

international elements and large
sums in dispute.
“This is the type of litigation
in which Masters has always
specialised. We have decided
to offer a presence on the
island to enable us to offer
an improved local service to
Caymanian law ﬁrms.”
He is now living on Grand
Cayman, and returning to the UK
for hearings and as required.
“This is very much a considered
and structured expansion of
Masters to create the ﬁrst truly
international costs ﬁrm. This
overseas development has
been being investigated and

implemented for a number of
years. It is a personal adventure,
but also a very serious
professional commitment.”
He said the costs regimes in the
area were not that different from
England and Wales: “On Cayman
and across the Caribbean, most
jurisdictions – as Commonwealth
or former Commonwealth
countries – have a CPR-based
regime with between-the-parties
costs recovery. The rules are
similar to England and Wales with
local variations.
“Masters’ Cayman ofﬁce will
be used to offer our legal costs
services not only to the Cayman

Islands but also, for example,
to the British Virgin Islands,
Bahamas and Bermuda.”
Asked who is running Masters
back in London, Mr DavalBowden said: “Masters has 10
partners managing six specialist
departments. I will continue to
act for certain clients remotely
and, in the modern workplace,
you don’t need to be in the same
ofﬁce or the same country as
your colleagues or clients.
“With this depth of expertise
and experience, Masters is in
very good hands – which is what
allows me to concentrate on this
unique opportunity.”

Costs management order cannot be “deemed”
to be set aside by inference
A costs management order cannot
be “deemed” to be set aside by
inference because an intention to
revise the budgets after signiﬁcant
developments in the case did not
lead to an actual court order, an
SCCO master has ruled.
In Vertannes v United
Lincolnshire Hospital NHS Trust,
Master Nagalingam was dealing with
a preliminary point on the format
of a bill for £950,000, which was
not broken down into phases.
Though the case was subject to
a costs management order dated
9 April 2015, the bill narrative
argued that there was no approved
budget because the court later
accepted on two occasions that
considerable developments in
the case meant that updated
costs budgets were necessary.
It said updated budgets were
prepared and served, but were not
considered by the court and so
not approved. “As the revised
budgets were ordered by the
court, it is considered that the
initial approved budget of 11 April

2015 is deemed to be superseded
and that there is no approved
budget in this case or in any event;
it is a circumstance which allows
the court to assess the costs
without being constrained by
the outdated original budget.”
But Master Nagalingam said
“the fact is there is simply no
mechanism by which a costs
management order can be
‘deemed to be superseded’”.
He continued: “Firstly, for
something to be superseded, then
something else must take its place.
While I acknowledge that revised
budgets were exchanged and ﬁled,
at no time was the original costs
management order replaced.”
The costs judge could not
retrospectively approve a revised
budget, he said. “Regardless of
what the claimant may say with
respect to substantial or
considerable developments, or
indeed signiﬁcant developments,
the assessing court cannot
second guess what the case
managing court would have done.

“That is an exercise which
would have been undertaken
on a phase-by-phase basis, and
with no guarantee that the case
managing court would have
agreed that revisions to the
budgets were necessary at all.”
Further, the master said: “For a
costs management order to be set
aside, that must be in explicit terms.
An order cannot be ‘deemed’ to be
set aside by inference.”
It did not matter that directions
were given which allocated court
time to revisit the budgets; the
fact that they were not meant the
original costs management order
remained in place and operative.
Master Nagalingam rejected the
claimant’s alternative argument
that he should use his inherent
powers under CPR 1.1 as a
mechanism to depart from the
rigour of a practice direction which
the claimant said was intended for
the generality of cases.
“It will undoubtedly incur
expense to draft a new bill of
costs, but the fact of that expense

does not excuse compliance with
a rule, practice direction or order.
In any event, given the substantial
amount of costs being sought, the
expense of preparing a compliant
bill will be a proportionate exercise
as compared with the amount of
costs claimed…
“Further, there is no justice at
all in allowing the detailed
assessment of a costs managed
case to continue in the absence
of a phased bill. A costs
management order was made
and remains in force. Events may
have occurred in the litigation
since the making of the costs
management order, but the order
was never set aside or amended.”
The master added that the
risk of any unfairness in these
circumstances was extinguished
by the claimant’s ability to argue
there was good reason to depart
from the budgeted costs.
Roger Mallalieu (instructed by
Eatons Solicitors) for the claimant,
Robin Dunne (instructed by
Acumension) for the defendant.
MARCH/APRIL 2019 | ISSUE 2
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Man who covered father-in-law’s costs
was not “party chargeable with the bills”
The Solicitors Act process is not
available to a third party who a
court found had agreed to cover
the costs of a solicitor’s client
because he was not the “party
chargeable with the bills”, the
High Court has ruled.
Richard Slade, who at the time
was the sole principal of his ﬁrm,
sued Deepak Abbhi for the costs
incurred in acting for Abbhi’s
father-in-law, Balmohinder Singh,
in an ultimately unsuccessful case
brought against one of Mr Singh’s
sons, Jasminder.
Mr Singh died in 2015 and his
estate is insolvent, but Mr Slade
claimed that he had an oral
agreement that Mr Abbhi would
pay his costs in acting for Mr Singh.
He was seeking £333,260 in
damages plus interest at 8% since
the action had begun, taking the
claim to £371,159.
Last September, His Honour
Judge Russen QC – sitting as a
High Court judge – found for Mr
Slade, saying it was “implausible”
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that he would have taken on
the case if he did not have a
guarantee of payment. He
refused permission to appeal.
In the latest hearing, Mr Abbhi
argued that, as Mr Slade had not
delivered the bills to him, the
amount recoverable was nil
because section 69 of the Act
means that, if a solicitor brings
an action against a party
chargeable before delivery of
a bill to that person, the solicitor’s
claim for a money judgment
must be dismissed.
Instead, he said that, if and when
delivered to him at some future
point in time, he would have the right
to seek an assessment of Mr Slade’s
bills and, if he did, “no action shall be
commenced” on the bill until the
assessment was completed.
HHJ Russen identiﬁed “four
interconnected reasons” why Mr
Abbhi was not within the language
of section 70(1) and it was an
“impermissible leap” to go from
saying Mr Abbhi had primary

liability to ﬁnding he was “the party
chargeable” with the bills.
“The ﬁrst is that the agreement
established by the judgment quite
deliberately did not involve bills
being delivered to Mr Abbhi as if he
was the party (or one of the parties)
chargeable with their payment.”
The second was that it would
have been “directly contrary to the
funding agreement he reached
with Mr Slade to contemplate
that he would be entitled,
independently of the right enjoyed
by Mr Singh as the client, to enjoy
the protection of [section 70(1)]”.
Third, quite simply, Mr Singh was
the party chargeable with the bill.
The fourth reason related to the
fact that, as a US resident, any bills
delivered to Mr Abbhi would not
be subject to VAT, while those
delivered to Mr Singh were.
“Whether or not section 70
(alone, without reference to
section 71) covers the situation
of more than one person being
chargeable with a bill otherwise

than by reference to a joint
obligation, the notion that Mr
Abbhi was also a ‘party chargeable
with the bill’, when at the same
time he says he is entitled to strip
out the VAT element of it, when Mr
Singh could not, really answers the
point against him.
“On Mr Abbhi’s own case, two
persons are said to be chargeable
with the same bill, but in different
sums, and Mr Slade is not
contractually entitled to look to
Mr Abbhi for payment of its VAT
element. The fact that Mr Abbhi
says he is not liable to pay VAT
demonstrates that only the
VAT-paying client Mr Singh was the
party chargeable with the bills.
“The amount of a solicitor’s bill
cannot vary according to the
identity of the person to whom it is
addressed, whether that person is
jointly liable or jointly and severally
liable with another recipient of it.”
As a result, HHJ Russen rejected
the argument that the value of Mr
Slade’s claim should be assessed
at nil and that the most Mr Slade
could get out of the proceedings
was declaratory relief that made it
plain he was now entitled to deliver
the relevant bills to Mr Abbhi.
He added that, even had he
found there to have been
substance in Mr Abbhi’s reliance
upon section 69, he would have
ruled that it was too late for him
to rely upon it anyway.
HHJ Russen directed a common
law assessment, to be undertaken
by a costs judge, and that Mr Abbhi
make an interim payment on
account of costs of £120,000.
Sebastian Kokelaar (instructed
by Richard Slade and Company
PLC) represented the claimant
and Stephen Robins (instructed
by Birketts) the defendant.
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Section 70(1) of the Solicitors
Act 1974 allows the issue of an
interim costs certiﬁcate in
detailed assessment proceedings
between a solicitor and a client,
a costs judge has ruled.
Warren v Hill Dickinson LLP [2019]
EWHC B1 (Costs) is the latest stage
of what is becoming long-running
litigation over four bills, totalling
nearly £1m, arising from two cases
where Frank Warren instructed
his longstanding solicitor Hanna
Basha, who was originally at
Carter-Ruck, then at PSB Law
and, from September 2013 to
January 2016, at Hill Dickinson.
The cases were against boxer
Ricky Burns for breach of contract
and against Mr Burns’ manager,
Alex Morrison, for defamation.
Both started when Ms Basha was
with PSB, under CFAs that obliged
Mr Warren to pay the ﬁrm’s fees in
the event of success.
Mr Warren was awarded
damages and obtained default
costs certiﬁcates in both cases.
However, he has not recovered
anything from either due to the
defendants’ bankruptcies.
Though the outcomes met the
deﬁnition of ‘win’ in the CFAs, Mr
Warren claimed that there was an
agreement that Ms Basha would
only recover fees from Mr Warren
in the event there was a ‘net gain’
to him. Mr Warren argued that, not
having recovered any money, he
had not made a net gain, meaning
he should not have to pay anything.
In the ﬁrst decision in March
2018, Master Leonard found no

evidence to support this. The
contractual documentation was
“littered with clear references to
and warnings to Mr Warren about
his liability to pay his solicitors’
costs, whether recovered from
an opponent or not”.
Mr Warren also argued that the
CFAs had not been validly assigned
to BLM after PSB closed. Master
Leonard, applying the Court of
Appeal’s ruling on assignment,
Budana, dismissed this and the
High Court refused permission to
appeal in November.
The detailed assessment
process has now continued with
the defendant’s application under
CPR 47.16 for an interim costs
certiﬁcate of £636,583. The
claimant argued that the court
had no jurisdiction to order one.
However, while acknowledging
that the different parts of the CPR
relating to this issue were, “on the
face of it, not always easy to
reconcile”, Master Leonard
concluded at length that it did.
Key to part of his reasoning
was this: “Section 70(1) ensures
that a client who makes a timely
application for the detailed
assessment of a solicitor’s bill will
obtain an unconditional order to
that effect. As [Nick Bacon QC, for
the defendant] points out, it says
nothing about the quite separate
procedure to be followed after the
required order for assessment is
made. For that, one must look to
the Civil Procedure Rules.
“On the interpretation urged on
me by [Patrick Lawrence QC, for
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Court can order
interim costs in
solicitor/own
client assessment
Ricky Burns
the claimant], section 70(1) would
operate to prevent a solicitor, in
the course of a lengthy detailed
assessment, obtaining an order
for the interim payment of (for
example) an amount that is not
actually in dispute but which the
client refuses to pay. That to my
mind would import into section
70(1) an additional provision with
a potentially unjust effect.
“If one looks at section 70
as a whole, it seems to me
right to conclude that section
70(1)’s prohibition upon the
commencement of any action
by the solicitor for recovery of
fees does not point to any
particular intention as far as
interim payment is concerned.
“I say that because section
70(2) empowers the court to
combine that prohibition with
the imposition of conditions,
which might well include a
requirement for interim payment.
It is in fact standard for any order
for assessment to contain such a
prohibition, which is incorporated
in Precedent L.
“The real intention seems to
me to be not to prevent a solicitor
receiving what is clearly due, but
to ensure that the same bill is
not the subject of proceedings
before two courts exercising
different jurisdictions.”
Master Leonard also found that
CPR 47.16 was not inconsistent

with CPR 46 or Practice Direction
46: “On the rules as worded, I have
concluded that, if the receiving
party in a solicitor/client
assessment can be identiﬁed,
and, if that receiving party has
ﬁled a request for a detailed
assessment hearing under CPR
46.10(5), then that receiving party
can apply for an interim costs
certiﬁcate under CPR 47.16.”
The master went on to ﬁnd that
it would be appropriate to order
an interim costs certiﬁcate.
Though the claimant continued
to argue about the charging
arrangements and the parties’
understanding of them, he said he
had already ruled on these. The
only live issue was the defendant’s
alleged failure to provide adequate
information on costs, which he
said was “a matter eminently
suitable for determination in the
course of a solicitor/client
assessment and not in itself an
obstacle to an interim costs
certiﬁcate in a sum which takes
adequate account of the issue”.
The ﬁnal stage was the amount
to order. Master Leonard
concluded: “On the limited
information I have to date, it seems
to me right to order the issue of
an interim costs certiﬁcate in the
sum of £350,000. It seems to me
highly unlikely that the amount
ultimately due to the defendant
would be any less than that.
MARCH/APRIL 2019 | ISSUE 2

10

Education

Kirsty Allison is head
of education at
Association of Costs
Lawyers Training

Theory
into
practice

Kirsty Allison explains some of the
theory that underpins the process of
learning in order to assist candidates
with assessment preparation

T

he Costs Lawyer Competence Assessment
(CLCA) is a new set of assessments that the
Costs Lawyer Standards Board (CLSB) hopes
will be introduced in 2019 to replace those that must
currently be passed to qualify as a Costs Lawyer. At the
time of writing, the Legal Services Board is considering
its application to approve the new regime.
Unlike the present qualiﬁcation, the new CLCA is not a
course but a series of assessments. While training providers
may develop new courses to prepare candidates for the
CLCA, it is also open for candidates to self-study.
Whatever preparation candidates undertake, there are
some learning theories that will assist with assessment
preparation. Knowledge of the ‘Competence Ladder’,
developed by Noel Burch in the 1970s, will help learners
understand their thoughts during the learning process.
According to the model, we move through the following
four stages as we learn:
1. Unconscious incompetence (ignorance);
2. Conscious incompetence (awareness);
3. Conscious competence (learning); and
4. Unconscious competence (mastery).

Blissful ignorance
At stage one, learners are blissfully ignorant; they do not
know what they do not know. Learners may have a complete
lack of knowledge in a speciﬁc area to be assessed and may
be unaware of this. To move out of this stage, learners need
to know what they need to learn.
The CLSB has published assessment content which
should be reviewed at this stage to help write learning
objectives. For objectives to be effective, they should use
action verbs to describe what learners want to be able to
ISSUE 2 | MARCH/APRIL 2019

do by the end of their study. Also, making the objectives
measurable will give learners a way of monitoring
progress on their journey.
This will be especially useful during stage two of learning.
Objectives can be made measurable by using numbers –
for example, recall eight cases on the costs consequences
of a part 36 offer. After learning three cases, learners will
know how much further they have to go until they have
met that objective.
The step-by-step progress, like climbing the rungs of a
ladder, will help learners remain focused and motivated
because there will be a tangible end point to the process.
What was once overwhelming will feel more manageable
as learners tick off the steps achieved, the cases learnt or
the rungs climbed.

Jigsaw approach
Stage two, conscious incompetence, is the time where
learning can really start to happen. Learners will have
discovered that they need to learn and what they need to learn.
The volume of learning to be done can feel overwhelming
at this stage, causing people to lose conﬁdence and
motivation. Simply being aware of what they don’t know is
progress; it means learners know the framework of what is
required for the purpose of the assessment. It’s like a jigsaw
– learners have put the outside pieces of the puzzle together
and now have to ﬁnish the puzzle by ﬁlling in the middle.
Perhaps the most daunting thing at this stage is
committing information to memory. Memorisation is
more than rote learning or recalling information for
exams; it’s an important work skill that can be developed.
Remembering key legislation or case authority is a
major advantage when advising clients.
Having measurable objectives will assist with motivation
here – small, measurable and achievable chunks of
information should be learnt. Lists can help. We all
remember learning to spell as children, when we would likely
have made use of a numbered list to aid the process. With
spelling, the teacher would assess us and give us a score
out of 10. With lists of authority, learners can self-assess and
determine exactly how much progress they have made. For
example, perhaps they are able to recall four out of the eight
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cases on part 36 and will know they have 50% of the
knowledge required to meet that objective.
During this stage, learners will begin to read other
people’s interpretations and explanations of how the
law operates, gaining an understanding of what the
authority they are studying means and how it applies.
Learners will compare their existing knowledge and
understanding with new pieces of information or views,
and perhaps the eight cases will become nine.
Learners will begin to construct their own understanding
and knowledge of content. They will reconcile it with their
previous ideas and the bigger framework of what they
need to learn. If a learner can do this and consider each
bit of content as a concept, they will develop ideas about
the ways that the concepts they are learning connect.
This process deepens existing understanding.
At this stage, mind maps, concept maps, schemas and
diagrams can all be helpful. Building on what learners
already know will make this easier because they will have
something to attach the new information to.

Main stage
At stage three, conscious competence, learners know that
they have acquired the knowledge they need. This is the
main stage of learning, where learners begin to apply their
knowledge. They put their learning into practice and they
gain even more conﬁdence as they use their new knowledge.
To move successfully through stage three, learners should
look for opportunities to use their skills as often as they can.
During this stage, the learner should apply their
understanding of one or more concepts to perform a task.
When preparing for an assessment, this may include the
completion of past papers. We are currently unsure if the CLSB
has a plan to publish sample papers, but this is something
to look out for. In an employment context, this could be
strengthened by preparing presentations, drafting research
reports or drafting advice using the information learnt.
Finally, in stage four, unconscious competence, learners
use their new knowledge effortlessly and perform tasks
without conscious effort. At this stage, the concepts
learners have created can be further developed through
a process of reﬂection. Discussing what they have learnt
or re-reading materials will enable learners to analyse
the ideas that they have covered.

Learning journey
When preparing for assessments, learners should use
education theory to give their studying structure and purpose.
Learning is a journey and understanding the stages of the
journey will help maintain motivation and improve efﬁciency.
If learners choose to take a course to prepare for the
CLCA, much of the structure will be provided by educational
specialists. With independent learning, students must
become both the teacher and learner; self-assessment
will be key to ensuring motivation is maintained and
effective self-assessment will only be possible with
planning and preparation. ■
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CILEx

At the double
Peter Bland explains how he made his application for exemptions
to qualify also with CILEx, relying on the Costs Lawyer qualiﬁcation

I

qualiﬁed as a Costs Lawyer in 2012 and am thus
an authorised person as deﬁned by the Legal
Services Act 2007, regulated by the Costs Lawyer
Standards Board.

Peter Bland is
head of costs
and associate at
Scott Rees and Co

Having worked internally for a busy personal injury practice
for many years – and with the introduction of provisional
assessment having removed the vast majority of court
hearings for Costs Lawyers – the ﬁrm sought to put my
experience in court to good use in other areas. I therefore
began attending all types of hearings on the ﬁrm’s behalf,
from disposal hearings to case management hearings, and
on a wide variety of case types.
Then, in June 2016, we received the decision of District
Judge Peake in Birkenhead County Court in McShane v
Lincoln, in which he clariﬁed that a solicitor’s clerk like myself
could not be heard in open court. I was handed a copy of the
decision by the judge personally. He said that he understood
my frustration, but hoped that I would take steps to become
qualiﬁed. Shortly after that, I was told by District Judge Davies
in Manchester County Court that I could not be heard on a
case and costs management conference because Costs
Lawyers have no right of audience to address the court on
the case management part of the hearing.
I decided that I needed to get suitable qualiﬁcations that
would enable me to do so. The Chartered Institute of Legal
Executives (CILEx) route seemed the obvious choice.

Mapping exercise
CILEx has, for several years, applied policies and
processes to enable recognition of appropriate prior
certiﬁcated learning considered to be equivalent to
units in the CILEx professional qualiﬁcations. It accepts
exemption applications to help ensure that students do
not need to repeat learning they have done previously.
I applied for exemptions on the basis of the Costs Lawyer
qualiﬁcation and, in November 2016, was told that I was
unsuccessful. This was somewhat frustrating because I had
been told that the Costs Lawyer qualiﬁcation was aligned at
Level 6 on the Registered Qualiﬁcation Framework with a
ISSUE 2 | MARCH/APRIL 2019

credit value of 180 credits, which meant that the qualiﬁcation
was easily comparable in terms of level and size.
Usually, to qualify as a chartered legal executive when
you have no other legal qualiﬁcations, you would need to
undertake Level 3 and Level 6 qualiﬁcations. The former
requires you to take 10 units: six law units, two litigation
units and two skills units. The latter requires six units:
three law units, one practice unit and two skills units.
I therefore embarked on the CILEx Level 3 diploma.
In October 2018, I became aware that some mapping
of the Costs Lawyer and CILEx qualiﬁcations had been
undertaken. Having completed the Level 3 diploma, I
applied for exemptions from the Level 6 qualiﬁcation.
The Costs Lawyer qualiﬁcation allowed me to claim
exemptions from all of the modules that I needed.
Within a week, I received my certiﬁcates from CILEx
and conﬁrmation that my application to become a
graduate member of CILEx had been successful.

More complete service
I now need to evidence three years’ qualifying employment,
one of which would need to be after attaining graduate
status, in order to become a Fellow/chartered legal
executive. CILEx require me to produce a portfolio to
evidence this work experience.
I understand that this portfolio is not unlike the work
ACLT requires of current students to evidence their
supervised practice. I must show that I have met eight
outcomes during that work experience. The portfolio
requires that I produce a reﬂective log of the work
undertaken, detailing how I have met the outcomes.
Subject to the portfolio, I am due to qualify as a Fellow
of CILEx in November 2019 and will undertake the CILEx
advocacy skills course the same month to become a
licensed CILEx advocate.
I should add that the purpose of qualifying with CILEx
was not so that I could move away from practising in costs,
but rather to obtain a qualiﬁcation that would complement
my Costs Lawyer qualiﬁcation and enable me to provide a
more complete service to my employers. ■
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Wellbeing

Dark
to

light
Jessica Swannell reﬂects on the
impact of depression and how it is
important to control the feelings –
not let them control you

W

hy? This was the word I used all the time
during my period of depression. Why me?
Why now?

Jessica Swannell is
a Costs Lawyer and
practice manager
at A&M Bacon

I considered that I had nothing to be ‘depressed’ about. I had
a good job, friends and a loving family, so what was it in my
life that was making me ‘depressed’? I felt ashamed that I felt
depressed because I had nothing to be depressed about.
WRONG. My naivety was that mental health issues only
affected those with issues or problems in their life.
I suffered alone for three months, not knowing where or to
whom to turn. I noticed that my mental health was having
an effect on my children and I knew I had to do something.
I have always been strong and independent, and I knew I
could beat it or at least be able to manage it.
I started by doing a lot of research on the mind, which I
think is the most amazing and underused part of our body.

Managing your mental health
My top tips that really helped me were:
Running/exercising: every lunchtime, instead of sitting at
my desk, I would run ﬁve kilometres. This released my
endorphins and made me more productive in the afternoon.
If I could ﬁt it in during lunch, my son (age seven) would
come for a bike ride while I ran alongside him. Exercise
and family time – a double win.
Healthy eating: I started eating more nutrient-rich food.
Don’t get me wrong, I still had a McDonalds when the kids
did, but I ensured that I ate healthily the majority of the
time. There is so much science already out there about
eating plant-based foods to help with our minds.
Speak to someone: no-one at work knew I had this and I

was struggling more and more each day. In the end, I conﬁded
in a colleague. It relived a bit of pressure. By doing this, I was
then able to delegate tasks just to make my life a little bit
easier during the period of trying to get myself back on track.
Hobby: I thought about what made me happiest when I was
a child and what hobbies I loved doing. That was my horse.
I ended up buying a horse and I can honestly say that it is the
best thing I have ever done – better than any medication.
Now, I am not saying that you should go and buy a horse.
But you should think about a hobby you really want to do
and just do it – no excuses.

In control
I have come a long way from those dark days and, while I will
never be cured of depression, I have learnt to live with it and
allow myself to be in control of it. Not the other way round.
There is so much stigma behind mental health issues.
While this is hard for me to write and be so honest about,
it is worth it if it helps one person.
Statistically, one in four of us will suffer from a mental
health issue. We are more likely to need a mental health
ﬁrst-aider than a physical ﬁrst-aider, but why is the latter a
legal requirement but the former not? This has to change
and is something I am very passionate about.
I am in the process of qualifying as a mental health
ﬁrst-aider and I think all law ﬁrms should have one. I am
also a strong believer that this should be a legal requirement
in all businesses.
Too many people suffer in silence and sometimes, sadly,
they do not see a way out. We all have to help, so let’s make
a change. After all, our employees are our most valuable
asset and we need to protect and help them. ■
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Regan

Gateway to forgiveness
In his regular column, ACL adviser Professor Dominic Regan emphasises
the need to act quickly when seeking relief from sanctions

A

late budget. An overdue witness statement or
two. And now the failure to pay the trial fee, which
leads to an automatic strike out (Hyslop v 38/41
CHG Residents Company Limited [2018] EWHC 3893
(QB)). In each of these scenarios, the party in default
must take the initiative and make an application for
relief from the sanction imposed on account of default.
We are now six years on from implementation of the
rewritten relief rule, CPR 3.9, which must be construed by
reference to the seminal Denton v White [2014] EWCA Civ
906 and read alongside CPR 3.8 in order to acquire the
complete picture. Sadly, some confusion continues to exist.

The Denton hoops
Above all else, appreciate that the gateway to forgiveness is
by way only of a successful application under CPR 3.9. Take,
for example, the not-uncommon late witness statement.
Your formidable obstacle is hidden from plain view in the
witness statement rule at CPR 32.10. The court order itself
might be couched in seemingly innocuous terms. However,
if a deadline is set for service but not honoured, then the
party at fault cannot call the witness without obtaining leave.
Here is the twist. It was at one time thought that a court’s
forgiveness could be granted under rule 32 itself, as it talks
about “unless the court orders otherwise”. Indeed, the
mighty White Book 2014 made that very assertion.
However, in one of the early relief decisions that same
year, Chartwell v Fergies Properties [2014] EWCA Civ 506,
the Court of Appeal emphatically excluded the contention
that a party could secure relief other than by jumping
through the Denton hoops. Indeed, the lead appeal of
the cases that made up the Denton trilogy was about
late witness statements.
ISSUE 2 | MARCH/APRIL 2019

In Chartwell, both sides defaulted on service of witness
statements in a commission claim worth £450,000. Mr Justice
Globe let the statements in since the trial date would not be
jeopardised and the action would end if relief was refused.
The Court of Appeal upheld the ﬁrst instance decision,
but made it clear that the rigours of CPR 3.9 could not be
evaded by applying some generic and less-demanding
alternative approach.

Compounding the problem
What can compound the problem is that delay in making the
correct form of application will count against the guilty party.
In BMCE Bank v Phoenix Commodities [2018] EWHC 3380
(Comm), the defendant was two weeks late in serving a budget.
A formal application was cobbled together at the last minute,
on the eve of the case and costs management hearing.
Relief was refused. An offer to bear all additional costs
incurred and thrown away didn’t work. One cannot buy one’s
way out of trouble, a point made by Mrs Justice Carr about
late amendments in Su-Ling v Goldman Sachs [2015] EWHC
759 (Comm). Surprisingly, this important authority is not
mentioned in BMCE.
The most important development post-Denton was the
unanimous Court of Appeal decision in Oak Trading v British
Gas [2016] EWCA Civ 153.
The defendant missed the deadline to comply with an unless
order by two days. It immediately took the necessary step but,
of course, the damage was done and the sanction, debarring it
from defending a six-ﬁgure claim, had kicked in. Tragically, it
waited a month before launching a court application for relief.
Too late, declared Sir Rupert Jackson. Had the application
been made at once, it would have succeeded. Never delay
and always launch a relief application on the day that the
breach is recognised. ■
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Solicitors Act

Information

Y
Simon Edwards is a
barrister at 39 Essex

vacuum

ou would hope that, these days, situations where
a solicitor has provided his client no guidance as
to costs would be rare.

One came before Master Leonard recently in a Solicitors Act
assessment of a bill for work representing the client’s son,
who had been arrested and charged with murder following
a ﬁght in Crete. The client’s son denied any involvement.
The solicitor’s brief was to marshal evidence in the UK
(many of the witnesses lived here) and, as matters unfolded,
to go to Cyprus, attend court and assist the Greek legal team.

Questions of fact
For those services, the solicitor presented a bill for, in effect,
£80,000 plus VAT. This came as a complete shock to the
client, who had never expected a bill anywhere near that
large. He, therefore, sought an assessment of the bill under
section 70.
There were issues of fact between the client and the
solicitor as to whether or not indications as to costs,
including rates, had been given. The client said there
had been none; the solicitor said there were indications
of rates and, to an extent, amounts.
In Eric Christopher Dunbar v Virgo Consultancy Services
Ltd (12 February 2019), Master Leonard decided those issues
in favour of the client and, therefore, held on the facts that
the solicitor had given no guidance as to costs whatsoever.
That led to the question of how the bill should be
assessed. The client submitted that there should be a
cap on the amount of the bill which was in accordance
with such expectations as the client had. The client
submitted that it could not be right that a solicitor is in a
better position if he gives no estimate than if he gives an
estimate that turns out to be wrong. The court agreed.
In the end, on the facts, Master Leonard held that the
solicitor’s entitlement could not exceed a further £8,000
over the £10,000 that the client had paid on account and

ALAMY

Simon Edwards discusses a
recent Solicitors Act
assessment where the
solicitor had given the client
no guidance as to costs

that those sums were inclusive of VAT because there had
been no discussion of VAT.

Distilled principles
Master Leonard distilled the following principles from
(mainly) Master Cigars Direct Limited v Withers LLP [2007]
EWHC 2733 and Master Cigars Direct Limited v Withers LLP
[2009] EWHC 651, as follows:
“If, on the assessment of costs between a solicitor and
a client, it is found (a) that the solicitor has never provided
the client with an estimate of the costs that the client was
likely to pay and (b) that if a proper estimate had been given,
the client would have paid less than the solicitor is claiming,
it may be appropriate to limit the amount payable by the
client to the solicitor to an amount that it is reasonable, in
all the circumstances, to expect the client to pay.
“That may be less than would otherwise be payable for
work reasonably done by the solicitor at a reasonable rate.
“In order to demonstrate that it is right to limit the solicitor’s
recoverable costs in that way, it is not necessary for the client
to prove, on the balance of probabilities, that he or she would,
if adequately advised, have acted in a different way which
would have turned out more advantageous to him or her.
“It may be sufﬁcient that the failure to provide adequate
advice deprived the client of an opportunity of acting
differently, though that is likely to carry less weight, particularly
where it is not possible to do more than speculate as to the
way in which the client might have acted, if properly advised.
“The ultimate aim will always be to identify the sum that, in
all the circumstances, it is reasonable for the client to pay.”
This decision is important in that most cases of this type
have focused on circumstances where an estimate has
been given which has proved inadequate.
It shows that the courts will be willing to assist a client
(especially an individual not versed in litigation) who has been
the victim of such poor client care and has been presented
with a bill that far exceeds his reasonable expectations. ■
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Summary assessment

Information overload
The new summary assessment pilot requires a lot of information and seems to be
forcing lawyers to record time electronically and prescriptively, writes Francis Kendall

I

n this article, I am looking at the costs aspects of the
amendments contained in the 104th CPR update,
which came into force on 6 April.

Francis Kendall
is director at
Kain Knight (City)
and the ACL
vice-chairman

Claire Green looks at the new Precedent R budget discussion
report on page 18, so I am focusing on the extension to the
wind of change relating to electronic time recording.
I have long been preaching that electronic time recording
has existed for a number of decades in some form or
another. With VAT issues and monthly invoicing the norm,
we have rarely seen a ﬁle in this millennium that is not
reasonably supported by time recording that, when pushed,
can inevitably be transformed into an Excel spreadsheet.

New N260s
We are getting to grips with the electronic bill of costs,
which includes the sort of detail that the update now
suggests is appropriate for summary assessment. At the
ACL annual conference last year, the Senior Costs Judge,
Chief Master Gordon-Saker, hinted at these changes.
You might be forgiven for thinking that 6 April 2019 is
D-Day, but that merely marks the start of a two-year
voluntary pilot scheme. If followed, it would see the
introduction of electronic time-recording data as the
basis for the new statements of costs for any case
where costs are to be summarily assessed.
It is therefore arguable that, as with the electronic bill of
costs pilot, these changes will simply be ignored for two years.
There are two new N260 documents: N260A (interim
applications) and N260B (costs to trial). For the N260A
(interim applications), detail of activity and communication
method (as appropriate) is required but there is no
requirement to provide a phase.
The sense in this is that the phase is simply the interim
application itself, which invariably falls outside the scope of
budgeting (or within a contingent phase if it was foreseen at
the time of budgeting) and is much more likely to lead to an
actual summary assessment.
The N260B (costs to trial) is a more concerning approach/
document. There is a need to not only show costs by phase
and activity, but to be supported by a Precedent Q (budget
comparison document). Counsel’s fees will also be shown
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by reference to phase and task. Other disbursements will be
shown by phase name and expense name. The only thing
that has been removed is the need to set a task code.

Hostage to fortune
For both forms, a supporting document schedule will have
dated entries. To all intents and purposes, these N260s are
a full bill of costs for the elements of costs covered.
It is arguable that you still need the underlying data that
is not a requirement in each of the forms to produce the
form itself and, even if the underlying data does not have
this level of coding (and you can manage to produce the
statement of costs without it), it will still need to be inserted
for any subsequent bill of costs.
At ﬁrst blush, that may seem an odd thing to say given
that these are forms designed for summary assessment.
However, I would suggest that there has been many a case
geared up for summary assessment that has been kicked
off to detailed assessment for a multitude of reasons (with
this level of detail before the court at the end of a hearing
seeming to be the most compelling reason yet). It also
strikes me that the N260B (costs to trial) document seems
an unlikely candidate for summary assessment at all.
Appreciative of the sorts of cases that are now not covered
by ﬁxed costs (or will be by the end of this pilot scheme), it
strikes me that this is more of a document required in support
of an order for a payment on account pending detailed
assessment. This level of detail, if unconsidered, could
prove to be a signiﬁcant hostage to fortune moving forward
into the detailed assessment process.
What is perhaps most surprising is that the parties can use
the paper or PDF form only. If the electronic format is used,
one must ﬁle and serve the paper/PDF form and at the same
time provide the electronic spreadsheet form.
In the circumstances, and having drawn electronic bills of
costs for some time now, the process of paper service and
lodging seems to me to be an entirely pointless and expensive
exercise. It is unnecessarily time-consuming and a waste of
resources where the whole concept of these and the related
changes is to create what is, in effect, a database capable of
meaningful analysis by electronic manipulation.
Consider any other industry where a spreadsheet is
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Summary assessment
produced for parties to use in planning or negotiation
where you are only required, or compelled, to provide a
hard-copy version.
I have previously written on (and don’t get me started on)
lawyers using electronic service issues to seek to gain a
tactical advantage rather than being pragmatically sensible.

Too much data
The changes, insofar as they are designed to make use of
existing technologies, must only be a good thing. However,
this does have the appearance of requiring too much data
for its purpose.
These and recent changes seem to be a driver for
forcing lawyers to record time electronically, and
prescriptively, with the full plethora of coding levels
throughout. Surely that is not an issue that needs to be
prescribed in this way.
One hopes that solicitors can get on with the job in hand,
rather than expending a signiﬁcant proportion of their day
producing this level of coding, should it be required, in
what is probably only a small proportion of cases. I
question if it is required at all; I cannot wait to see my ﬁrst
High Court judge conduct a summary assessment based
on sheets and sheets of documentation schedules.
This does remain a process of summary assessment. As
I said at the outset, electronic time recording has been
around for as long as I can remember; prescribing its form
is arguably derisory.

Those who have not chosen to use existing technologies
in the past will continue not to do so and, arguably quite
rightly, employ others who are experts to set their house in
order when and where required.
My main concern is therefore a call for a full N260B in a
signiﬁcant case on short order. If the courts require (which I
doubt) and the parties are forced to provide this level of detail,
one hopes that it is not envisaged as an overnight process.
The proper use of technology is not a process where an
advantage is to be had from argument over natural and
acceptable elements of human error.
Take as an example a solicitor dealing with a large case
while on annual leave or at a conference, with a multitude of
calls and emails while away from the ofﬁce. We all do such
things in this day and age as a result of helpful technologies.
On their return to the ofﬁce, is their ﬁrst task to forensically
reproduce the work undertaken? I suggest that that is a job
for a Costs Lawyer with access to the emails, documents and
a simple, un-coded, block-time entry after the event – and
with an appropriate amount of time to undertake the task.
In the face of this criticism, it is arguably another ‘damned
if you do, damned if you don’t’ pilot scheme. The Hobson’s
choice is to engage with the pilot scheme in an effort to
prove that the level of detail required is unreasonably
burdensome and unnecessary (while proving that providing
that level of detail is possible) or simply to not take up the
pilot which will, inevitably, lead to a mandatory requirement
at some point in the future. ■
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Precedent R

Costs R Us
Claire Green looks at the changes to Precedent R

T
Claire Green
co-ordinates the
ACL’s electronic bill
working party

he new Precedent R, as contained in the 104th
update to the CPR, is to be implemented on
25 April 2019.

The new version is radically different to the original, with
expansion of the detail over 12 columns in comparison
with ﬁve in the original. Incurred costs are now referenced
separately, but with rows 13 to 15 seemingly uneditable and
marked as not applicable.
As these are incurred costs and relate to pre-trial review,
trial preparation and trial, a practitioner could be forgiven for
taking the form at face value. But what happens if budgeting
only takes place two weeks before trial, as happened in the
recent Arcadia case?
In those circumstances, some work will have been
incurred, particularly in relation to trial preparation. This
would lead to the need to unprotect these cells, and ﬁnding
and inserting formulae that, for those of us who are not
Excel gurus, could lead to disastrous mathematical errors.
Conversely, at row seven, pre-action costs are identiﬁed
as not applicable across the discussion report, with no
allowance for the judge’s comments (notwithstanding the
court’s right to record any comments in respect of the
incurred costs as enshrined in 3.15(4)). At the very least,
this is in direct contrast to the original Precedent R.

Inconsistent approach
Budgeted costs (columns C-E) now have to be shown
as a whole and then broken down between the time cost
and disbursement elements for each of the phases.
Similarly, the proposed offers of the paying party are
also more detailed. The whole offer is also broken down
between time costs and disbursements, with the paying
party’s comments following on before the judge’s
comments in the ﬁnal columns in similar format.
However, paragraph 7.3 of PD3E says the “court’s
approval will relate only to the total ﬁgures for budgeted
costs of each phase of the proceedings, although in the
course of its review the court may have regard to the
constituent elements of each total ﬁgure”. Furthermore,
“when reviewing budgeted costs, the court will not
undertake a detailed assessment in advance, but
rather will consider whether the budgeted costs fall
within the range of reasonable and proportionate costs”.
The format of the new Precedent R, on the face of it,
seems to be at odds with this approach as it sets out time
ISSUE 2 | MARCH/APRIL 2019

costs by monetary value. Surely that represents an analysis
by way of constituent parts?

Wrong approach
Mr Justice Jacobs, ruling in Yirenki v Ministry of Defence
[2018] EWHC 3102 (QB), held this to be wrong. In that
case, the master was found to have erred in ordering that
the party’s positions be reserved as to incurred costs and
hourly rates, with the knock-on effect that the parties have
a lack of certainty in any approved budget. Somewhat
unusually, the submissions of both parties before the
appeal court were in accord and it was found that the
master’s decisions on the elements could not stand.
Jacobs J warned against the costs budgeting process
becoming a “micromanaged” operation, and said hourly
rates should be left “open” to be debated by the costs
judge at detailed assessment.
Compare that decision with the more recent Arcadia
Group Ltd and Ors v Telegraph Media Group Ltd (Rev 1)
[2019] EWHC 96 (QB) (23 January 2019) – concerning
the costs of Sir Philip Green’s case against the Daily
Telegraph – where Mr Justice Warby capped the hourly
rates, and then approved the claimant’s budget.
So inconsistency in judicial decisions continues to
be a major problem. As reported on p4, the Ministry
of Justice’s post-implementation review of part 2 of
LASPO recognised the complaints about this.
Somewhat unsurprisingly, the Civil Justice Council
and the Judicial College have recently issued an invitation
to interested stakeholders to receive general comments
or speciﬁc examples of issues of concern. The ACL will
be responding. ■
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Orders in court
Paul Bracewell considers a
High Court decision on a
party’s application to stay
costs orders made against him

Paul Bracewell is
a Costs Lawyer
at Bracewell
Costs and an ACL
council member

T

he High Court’s decision in Raja v Hoogstraten
and Others [2018] EWHC 3261 (Ch), and the
claimant’s application to set aside a previous
costs order made in favour of the defendants
pursuant to CPR 40.8(A) in particular, highlights the
circumstances and grounds required to set aside an
order yet fails to provide real clarity for the profession.
CPR 40.8(A) says: “Without prejudice to rule 83.7(1),
a party against whom a judgment has been given or
an order made may apply to the court for:
(a) A stay of execution of the judgment or order; or
(b) Other relief
On the grounds of matters which have occurred
since the date of the judgment or order, and the
court may grant such relief, and on such terms,
as it thinks just.”
The court, within the same judgment, had dismissed
applications from the defendants seeking three orders.
Practitioners may want to read paragraphs 1-52 to
obtain the background and, in particular, references
to the defendants’ “bad behaviour”.
It should also be noted that the court had no previous
authorities before it on the application of this brief rule,
which is surprising considering what the intention of
the rule is.

Orders ﬂouted

By order dated 26 February 2018, the defendants
had obtained an order for costs against the claimant.
The claimants were ordered to pay one-third of the
defendants’ costs and £35,000 on account of those
costs by 26 March 2018. At the time of the claimant’s
application on 29 August 2018, nothing had been paid.
On 25 June and 20 July 2018, the court ordered
interim stays of the orders for costs on the grounds
that it appeared that the second to seventh defendants
wished to take steps to enforce orders in their favour,
while at the same time ﬂouting orders which had been
made against them.
The claimant applied for a permanent, not temporary,
stay. The court took the view that, absent an appeal
against the costs orders, this was akin to an application
to set aside the costs orders made.
There was some consideration of the court’s power
to set aside an order because of new events, but it was
not argued by the claimant that this was applicable here.
Having ordered an interim stay on grounds that the
defendants “regard themselves as beyond the reach
of the court when it came to adverse orders”, the court
concluded that it would not grant a stay of the costs
orders under CPR 40.8(A) on the grounds that the
defendants “have to date failed to comply with orders
binding upon them”. The court lifted the interim stays.

Exceptional reasons
A major factor in this decision appears to be that the
claimant had not suffered any loss and there was no
intent to injure the claimant.
This case shows that each case will be determined
on its own facts and it appears that the reasons
must be exceptional in nature. The decision clearly
leaves open the question as to what constitutes good
grounds to persuade the court to set aside an order.
Just because, as here, the defendants have had
their conduct criticised to the extent that the court
has applied an interim stay, it does not necessarily
mean that the test is satisﬁed. ■
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Non-party costs orders

A new angle?
The question of the extent to which insurers
can be ordered to pay costs on a non-party
basis is again in the spotlight, reports Alice Nash

T

he recent decision in Various
Claimants v Giambrone and Law
(a ﬁrm) and others [2019] EWHC 34
(QB) again highlights the perils facing
insurers of claims in which the insured’s
liability may exceed the limit of indemnity
under the policy.
Mr Foskett granted an application for a
non-party costs order in a case where
insurers were obliged, after reaching an
agreement with their insured in relation to
aggregation, to continue to fund defence
costs in group litigation.
The decision follows that in Travelers
Insurance Company v XYZ [2018] EWCA Civ
1099, which I wrote about in Costs Lawyer in
July/August 2018.

Non-party costs orders
and insurers
Section 51 of the Senior Courts Act 2018
confers upon the court a very broad discretion
to order by whom costs are to be paid and
empowers it to order costs to be paid by a
non-party to proceedings.
Until May 2018, it was generally thought that
a liability insurer would be unlikely to face such
an order unless it had taken over control of
the litigation for its own purposes and without
due regard to the interests of its insured.
However, the Court of Appeal in Travelers
held that the very fact that a defence is being
funded by insurance may be sufﬁciently
“exceptional” to bring it within the ambit
of section 51.
Though the facts of the case were unusual,
it plainly opened up the possibility that a
non-party costs order might potentially be
available against an insurer in any case in
which the insured’s liability for damages
and costs exceeds the limit of the policy
and the insured cannot pay.
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The Giambrone case
It is perhaps unsurprising, then, that an
application for such an order was made
in the Giambrone case.
The underlying claim was, as in the Travelers
case, quasi-group litigation. A large number
of claimants who had lost money in a
fraudulent property investment scheme
in Calabria, southern Italy, sought damages
from Giambrone, a law ﬁrm which had the
beneﬁt of professional indemnity insurance.
Early on in the dispute, the insurer asserted
that the claims aggregated, with the result that
cover for the claimants’ damages and costs
would be limited to £3m. The aggregation
dispute had been compromised on terms that
limited the insurer’s liability to indemnify
Giambrone, but provided that it was still obliged
to advance defence costs, subject to a right to
bring its defence of the proceedings to an end
if it reasonably concluded that there was no
realistic prospect of defending a claim.
The claimants ultimately succeeded at
trial on all points. Giambrone’s appeal to the
Court of Appeal was unsuccessful and its
application for permission to appeal to the
Supreme Court refused.
Substantial costs orders were made against
the ﬁrm, which it failed to satisfy, and the
claimants made an application for a non-party
costs order against the insurers.
In his judgment on the application, Foskett J,
who had heard the underlying professional
negligence trial, commented that Giambrone
had conducted its defence unreasonably, with
every conceivable point being pursued and
concessions being made only when the
previous position had become untenable.
The judge considered that, by the terms
upon which it had settled the aggregation
dispute, the insurer had arguably tied its own
hands in relation to its ability to control the
future conduct of the defence. Given what it

knew of its insured, it was highly likely that this
would result in the defence being conducted in
an unreasonable manner.
To the extent, therefore, that the insurer
sought to argue that it had not been in a position
to prevent the claimants from incurring costs as
a result of Giambrone’s conduct of the defence,
that argument did not assist.
Foskett J held: “Where an indemnity insurer
substantially relinquishes control of the
conduct of the litigation to the insured (or
fails to take steps to control it when there are
grounds for intervening), and does so in the
expectation that it will be immune from a costs
liability towards the opposing party if the
opposing party is successful, that expectation
is open to be falsiﬁed by the court in a section
51 application, particularly if the prospects of
success for the insured are assessed as poor.”
The judge considered that the decision in
Travelers established a principle of reciprocity
whereby any party who stood to beneﬁt from
the outcome of the litigation could, in principle,
be made to bear the burden of costs.

Who beneﬁts?
The insurers argued that there should be a
distinction between the position of litigation
funders, after-the-event (ATE) insurers and
liability insurers, as the latter cannot proﬁt
from the litigation per se.
It might also be thought to be relevant that
the funder or ATE insurer of a claimant is on
the side of the party whose decision it is to
bring the litigation and who is in, at least, the
strongest position to end it. A defendant, by
contrast, has no choice at the outset as to
whether to become a party to litigation at all.
The judge did not explicitly reject that
submission, though plainly he was not
persuaded that it mattered here. This was partly
because he accepted that the insurer derived
an additional beneﬁt from the fact that, when it
settled the aggregation dispute, the position on
aggregation was not clear and therefore the
“consequence of a successful defence would
have been that [the insurer’s] alleged right to
aggregate would not need to be tested”.
With respect to the judge, it is difﬁcult to
see how this meant that the insurer derived
a beneﬁt from the continued defence of the
claims after that dispute had been settled,
because the settlement agreement itself
meant that its rights in respect of aggregation
had been agreed.
It was therefore in no better or worse a
position than any liability insurer hoping that its
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liability will be limited because its insured’s
defence succeeds in whole or in part.
It may be that the question would have
arisen had the claimants sought to argue
that the settlement agreement between
Giambrone and its insurers did not bind them,
but that does not appear to have been the
basis for the judge’s conclusion on this point.
It appears in any event to have been accepted
by the Court of Appeal in Travelers that the
possibility of successfully defending, or partly
defending, a claim, and thus limiting the
insured’s exposure to costs and damages, could
constitute a sufﬁcient beneﬁt to insurers to give
rise to a potential liability under section 51.
The judge also accepted that the claimants
needed to demonstrate that the insurer’s
funding of the defence had caused them to
incur additional costs.
In contrast to the position in Travelers,
where a decision had been made not to tell
the claimants that many of their claims were
uninsured, the claimants in the present case
had been well aware of the insurer’s stance
in relation to aggregation.
Nonetheless, the judge held that on the
facts, by providing Giambrone with the funds
to do so, the insurers had enabled Giambrone
to conduct the defence in an unreasonable
manner and had thereby increased the
claimant’s costs, concluding on a broad-brush

basis that the claimants had spent
approximately twice as much as they would
have done had the defence not been funded.
Accordingly, he ordered the insurers to pay
50% of the claimants’ costs.

Points to note
Although the case represents an extension
to Travelers (in that it did not matter that the
claimants had been in a position to choose
not to risk expending costs they might not
recover), and is likely to be troubling to insurers,
the facts were still striking.
Of particular signiﬁcance was the fact that
the insurer’s approach, on the judge’s ﬁndings,
made it almost inevitable that the litigation
would be conducted unreasonably and
extravagantly by its insured. Presumably,
similar considerations would apply if, rather
than ceding control of the claim to an
unreasonable insured, insurers themselves
conducted the defence unreasonably.
Secondly, the judge was clearly inﬂuenced
by his view that the defence had at all material
times been very weak. The message for liability
insurers faced with a claim which may, under
the policy, be partly uninsured must be that
they should consider the merits of any
defence carefully because, unless they
can extricate themselves from the litigation
altogether, they risk liability for claimants’

costs which exceeds their contractual limits
of liability to their insured.
This is a problem that is particularly likely
to arise where there are multiple claims and
aggregation issues but, in principle, there
seems no reason why the argument should
not apply in any case where there is an
insurance shortfall.
However, particularly given that many
professional liability insurers are obliged to
offer certain minimum terms and to treat their
insureds fairly, the continued funding of an
ultimately unsuccessful defence by insurers
who contend that they are liable for only some
of the costs may not, without more, be
sufﬁcient grounds for a non-party costs order.
The extent to which insurers could
reasonably have considered that the claim
was defensible is likely to be highly relevant.
In that regard, a full assessment may require
disclosure of privileged material. This may
put insurers in difﬁculties if the insured will
not waive privilege, and it is suggested that
courts should not be too ready to conclude
that insurers should have pulled the plug.
Finally, practitioners should be aware that
Travelers’ appeal to the Supreme Court is
pending. The argument that the circumstances
in which insurers can be ordered to pay costs
on a non-party basis should be subject to strict
limitations may yet prevail. ■

Calabria: Fraudulent property scheme led to claim
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barrister at
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Costs certiﬁcates

Default position
If you cannot get a payment on account of costs, default and
interim costs certiﬁcates are another way to obtain cash
before the assessment is completed, explains Stephen Innes

T

here have been some cases recently
concerning payments on account of
costs, but it is not always possible to
obtain one.

Stephen Innes
is a barrister at
4 New Square

One such situation was highlighted in Finnegan
v Spiers [2018] EWHC 3064. Mr Justice Birss
held that, when a part 36 offer has been
accepted, a deemed costs order arises and
there is no scope for a payment on account
to be ordered since the deemed order did
not satisfy the requirement in CPR 44.2(8)
that “where the court orders a party to pay
costs subject to detailed assessment”.
Default and interim costs certiﬁcates provide
further mechanisms by which the party that has
been awarded costs may obtain payment of all
or part of those costs before the conclusion of a
completed detailed assessment.

Default costs certiﬁcate
The mechanism of a default costs certiﬁcate
under CPR 47.11 is somewhat similar to that
of the default judgment under CPR part 12.
The notice of commencement gives the
paying party 21 days to respond by serving
points of dispute, as speciﬁed by CPR 47.9.
If the paying party does not comply with
that deadline (or any extended deadline
agreed by the parties), there are two
potential consequences:
• By CPR 47.9(3), the paying party may not
be heard in the detailed assessment, unless
the court gives permission; or
• By CPR 47.9(4), the receiving party may
apply for a default certiﬁcate.
A default certiﬁcate essentially brings the detailed
assessment to an end without needing to go
through the detailed assessment hearing itself.
The certiﬁcate orders the paying party to pay
the amount in the receiving party’s bill of costs
in full, together with a prescribed amount for the
costs of commencing the detailed assessment.
It is up to the receiving party to apply to the
court for a default certiﬁcate. The procedure
is set out in paragraph 10 of Practice Direction
47. It ﬁles a request at court in form N254,
accompanied by a copy of the document
giving the right to detailed assessment.

Setting aside the default
costs certiﬁcate
If the receiving party wishes to request a
default costs certiﬁcate, it should do so at
the earliest opportunity. The court may not
issue a default certiﬁcate if points of dispute
are served in the meantime (CPR 47.9(5)).
Once a default certiﬁcate has been issued,
the paying party may be able to apply to set it
aside. Under CPR 47.12(1), the court must set
it aside if the receiving party was not entitled
to it (for instance, if it was issued less than 21
days after the notice of commencement).
In any other case, under 47.12(1) the court
may set aside the default certiﬁcate “if it
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appears to the court that there is some
good reason why the detailed assessment
proceedings should continue”.
There are some important requirements
for making an application to set aside a
default certiﬁcate, set out in Practice
Direction 47 at paragraph 11:
• The application must be supported by
evidence;
• The court must have regard to whether
the application was made promptly; and
• Generally, the default certiﬁcate will not
be set aside unless the applicant ﬁles a
copy of the bill, a copy of the default
certiﬁcate and a draft of the points of dispute
it proposes to serve with the application.
In determining whether there is a good reason
to set aside the default costs certiﬁcate, the
courts have applied the three-stage test in
Denton v White [2014] EWCA Civ 906 which
is engaged on applications for relief from
sanctions, namely:
• Whether the default was serious or signiﬁcant;
• Whether there was a good reason for the
default; and
• Whether in all the circumstances it would be
just to grant relief.
It should be noted that one High Court judge
has recently doubted whether the need to
apply for relief from sanctions is engaged, in
the analogous situation of an application to
set aside a default judgment: Cunico Resources
v Daskalakis [2018] EWHC 3382 (Comm).
A factor which will undoubtedly be signiﬁcant
is the court’s view of the strength of the paying
party’s potential challenge to the bill of costs,
so it is vital that well-prepared points of dispute
are ﬁled with the application to show that the
paying party is serious about challenging the
bill and could expect to achieve substantial
reductions on the amounts claimed.

Act promptly
The promptness of the application is expressly

listed as a factor which must be considered.
It can be determinative, as emphasised by a
recent case in which I acted for the applicants,
Kavuma v Hunt [2018] 12 WLUK 119.
The chronology was as follows. On 15
December 2017, a trustee in bankruptcy served
on the Kavumas a notice of commencement
for the assessment of the costs of the
proceedings. The notice included a bill of costs
for £293,000 and provided that the applicants
serve points of dispute by 8 January 2018.

Promptness of the
application is expressly
listed as a factor which
must be considered
Around that time, Mr and Mrs Kavuma’s son
was dangerously ill in a Scottish hospital with
leukaemia and the applicants were granted
an extension of time for serving points of
dispute to 2 March. They failed to do so and,
on 6 April, the trustee obtained a default
certiﬁcate for the full amount claimed.
In May, the trustee obtained interim
charging orders against the Kavumas and
a writ of possession in respect of the property.
On 1 June, the son died from leukaemia.
In July, the charging orders were made ﬁnal.
On 8 August, the applicants obtained a
stay of the enforcement of the ﬁnal charging
orders, which was granted on the basis
that points of dispute were ﬁnally served.
An application was made to set aside the
default certiﬁcate by 22 August.
On 16 August, the Kavumas applied to stay
the possession order, which was dismissed
by the court as totally without merit, and on
22 August unsuccessfully applied to set aside
the ﬁnal charging order. The application to
set aside the default certiﬁcate was made
on 26 October, supported by a witness
statement with points of dispute.

The judge, Mark Cawson QC, dismissed the
application to set aside the default certiﬁcate.
The main difﬁculty for the Kavumas was the
gap between the default certiﬁcate being
issued on 6 April and the application to set it
aside on 26 October.
The judge accepted that, for some of the
period, the delay was excusable given the
Kavumas’ difﬁcult personal circumstances.
However, there came a point where this
ceased to excuse the delay: they were able
to engage with the court in August and the
real problem for them was that the court
had ordered them to make the correct
application by 22 August, but they then
made a different application instead and
took a further two months to make the
correct application.

Interim costs certiﬁcates
If the paying party does serve points of dispute,
the next potential option for the receiving party
is to apply for an interim costs certiﬁcate.
This is governed by CPR 47.16. The court
may issue an interim certiﬁcate at any time
after the receiving party has ﬁled a request
for a detailed assessment hearing.
The rules do not specify any particular
factors to be considered or any test to be
applied. However, ﬁling a request for detailed
assessment means that the court will have a
copy of the bill of costs, the points of dispute
and any replies, and so should be in a position
to form a view of the likely level of costs to be
awarded on the assessment.
A recent decision of Master Leonard in
Warren v Hill Dickinson [2019] 1 WLUK 182 is
helpful in conﬁrming that:
• An interim costs certiﬁcate can be issued in a
solicitor/client assessment and the jurisdiction
is not restricted to an inter parties assessment;
• The application for an interim certiﬁcate can
be made before the detailed assessment
hearing has been requested, as long as the
request has been made by the time the
application is heard. ■
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Transfer deadline
There was no Budana-like novation of a CFA when a
client transferred from one ﬁrm to another was asked
to sign a new agreement, David Bailey-Vella explains

W

hen clients move from one ﬁrm
to another, the valuation of work
in progress and the issue of costs
recoverability are never straightforward.

David Bailey-Vella is
a Costs Lawyer at
Weightmans and an
ACL council member

The core issues centre on whether a
conditional fee agreement (CFA) can be
transferred and, if so, whether the ﬁrst
ﬁrm will still be entitled to payment; and
whether the additional liabilities under a
pre-LASPO CFA will be recoverable when
a new agreement has been entered into
after 1 April 2013.
There has been considerable technical
argument as to whether or not it is possible
to transfer a CFA; most of this has concerned
the distinction between novation and
assignment. It was thought that a CFA must
be assigned for a pre-LASPO success fee to
be recoverable post-transfer and therefore
parties sought to demonstrate that there had
been an assignment.

The Court of Appeal’s landmark ruling in
Budana v Leeds Teaching Hospitals NHS Trust
(Law Society intervening) [2017] EWCA Civ
1980 provided much-needed clariﬁcation.
The court held that CFAs could be
transferred and that, even where the CFA
had not been assigned, a success fee could
be recoverable where the CFA had been
novated. The appeal court ruled, by majority,
that the transfer of a CFA from one law ﬁrm
to another led to a novation.

First instance
However, the recent decision in Roman v AXA
Insurance PLC suggests there is still uncertainty
for ﬁrms as to the value of work in progress when
clients transfer ﬁrms.
The case illustrates that the transfer of a CFA
claim does not automatically amount to a
novation as the issue rests on the particular facts
of a case, and there must be evidence involving
the claimant that novates the CFA to the new ﬁrm.
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There has been
considerable
technical argument
as to whether or not
it is possible to
transfer a CFA;
most of this has
concerned the
distinction between
novation and
assignment

Mrs Roman, the claimant, was injured in
a road trafﬁc accident in May 2012. She
entered into a CFA with Secure Law, which
provided for a success fee of 100%. It was
in the form of the Law Society model CFA,
to be read in conjunction with the Law
Society’s document ‘What you need to
know about a CFA’. Secure Law issued
proceedings on her behalf and represented
her until the ﬁrm closed its personal injury
department in 2015.
Secure Law wrote to Mrs Roman stating
that, unless she objected, the claim would
be transferred to Lime, the personal injury
arm of Shakespeare Martineau, on the same
basis as it had been instructed.
Lime wrote to the claimant stating that
its agreement with the claimant would be
“on the same terms that you had with Secure
Law Limited”.
The claimant agreed to the transfer and
signed a new CFA. A notice of change of
solicitors was ﬁled and served. Soon after
moving ﬁrms, the defendant made a part 36
offer of £22,500, which Mrs Roman accepted.
In early 2016, proceedings for detailed
assessment commenced and, when the
parties were unable to reach agreement as
to costs, the claimant applied for provisional
assessment of her bill.
It was provisionally assessed by Deputy
Master Campbell, who rejected the defendant’s
argument that, having chosen not to continue
with the claim for the claimant, Secure Law was
not entitled to be paid.
The defendant then sought a reconsideration
of this point at an oral hearing in late 2016, with
judgment being handed down in February 2017.
The deputy master upheld his provisional
assessment, ﬁnding that the claimant had
elected to treat the CFA with Secure Law as
continuing by instructing Lime on the same
terms as the previous solicitor.
This meant that, when the claimant won
the claim by agreeing damages with the
defendant, Secure Law became entitled
to payment under its CFA. The defendant
appealed and it was put back until the
Budana appeal was handed down.

The appeal
The main point in the appeal was whether
the deputy master was right in ﬁnding that
Mrs Roman had elected to treat the CFA with

Secure Law as continuing, with the work to
be done by Lime on the same terms as the
original agreement with Secure Law.
His Honour Judge Wulwik allowed the
defendant’s appeal, ﬁnding that the deputy
master had been wrong to ﬁnd that Mrs
Roman had elected to afﬁrm the CFA with
Secure Law. He ruled that neither of the
letters from Secure Law and Lime suggested
that the CFA entered into by the claimant
with Secure Law would continue if the
claimant’s case was transferred to Lime.
He said: “On the contrary, the letter from
Lime to the claimant made it clear that she
would have to enter into a new CFA with Lime
before they could act for her.”
Distinguishing the case from Budana, HHJ
Wulwik said that on this occasion the parties
“did not take any steps” with a view to ensuring
the ﬁrst CFA continued to subsist.
“As Gloster LJ said [in Budana], the terms
of the documentation clearly showed that
Ms Budana did not elect to terminate her
contract with the ﬁrst ﬁrm of solicitors but
instead decided to preserve and transfer it.
That is not the position in the present case.”
A CFA is an entire contract and the
entitlement to payment arises when all
obligations have been fulﬁlled. Secure Law
did not include a term in the CFA entitling it
to payment for partial performance and
there is no authority to suggest that there
is an implied term in the Law Society model
CFA that it could be terminated for good
reason, with the solicitors being entitled
to payment.
HHJ Wulwik ruled that the letter from
Secure Law to the claimant about the transfer
was a “repudiatory breach”. The claimant
then accepted the repudiatory breach by
instructing Lime and entered into a new CFA,
and thus there was no entitlement for Secure
Law to be paid.
The practical implications and ramiﬁcations
of this decision are far-reaching; it is thought
that the circumstances surrounding the
transfer of the client in Roman may be far
more common than the situation in Budana.
It is likely there may still be many claims
that will be affected and both sides in a
costs assessment should check this point.
The entitlement to be paid will rest on the
evidence of the parties’ intention in each
individual case. ■
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C

osts in maritime collisions – the
proverbial mystery, wrapped in
an enigma. Often perceived as a
closed shop of archaic practices, it is a
subject that can confuse even the initiated.
Maritime collision actions in the Admiralty
Court have become less frequent in recent
years, primarily as a result of technological
advancement in ship navigation, but also with
the emergence of many other notable dispute
resolution forums outside this jurisdiction.
Many of the acknowledged practices and
understandings relevant to determining
collision costs between the parties seem
shrouded in time – lost amid a modern drive
for uniformity. Few authorities seem to be
within easy access to enlighten practitioners
of how costs in collision cases work, what
such practices and understandings are and
why they have developed.

What deﬁnes a maritime
collision?
In general terms, a ‘collision’ must take place
in tidal waters and involve two or more ships
– a ship being variously deﬁned as a vessel
“used in navigation” or “used to make orderly
progress from one place to another.”
A ship that collides with a jetty is not involved in
a ‘collision’, nor is there a ‘collision’ if one or more
vessels involved are craft used for pleasure, such
as rowing boats or jet skis (although rigid-hulled
inﬂatable boats, such as those used in sea
rescues, may classify, as might super yachts).

Proceedings in rem and
maritime liens
In rem proceedings may be commenced in
the Admiralty Court against the vessel with
which the claim arose or a sister ship. In order
to commence proceedings, the res (i.e. the
ship or vessel) must be present within the
jurisdiction of the High Court – meaning that
the vessel must be found in territorial waters.
The claim form must be served upon the
vessel itself (by inter alia nailing the claim
form to the mast) and cannot be served out
of the jurisdiction. However, ﬁnding a ship in
UK territorial waters is a rarity these days and
it is more common for the two ship owners to
simply agree to have their claims resolved by
way of in rem proceedings before the Admiralty
judge in London with English law applying and
service of proceedings being effected against
their respective solicitors’ ofﬁces.
There must be a maritime lien or a statutory

right in order to proceed in rem. A maritime
lien is one which is attached to a ship until
it is discharged by being satisﬁed. Security
is generally provided by the vessels involved
in a collision to avoid enforcement of a lien
by one or the other.

the costs of the exercise are often
disproportionate to the balance of the monies
in dispute. What might constitute collision
liability costs is a discussion for another day.

Investigations

Paragraph N of the Commercial Court Guide
provides speciﬁc guidance in inter alia collision
cases and the commencement of in rem
proceedings under CPR part 61. Paragraph N10
explains that, in collision cases, it is usual for
liability to be tried ﬁrst and for the assessment
of damages (i.e. the proving of each vessel’s
claims) to be referred to the Admiralty registrar
once liabilities have been established.
So, in a nutshell, liability is contested and
tried (most likely by the Admiralty judge in
London), following which the matter is referred
back to the Admiralty registrar so that the
parties may then prove their respective claims,
which they recover in proportion to the blame
attached to the other vessel.

Following a collision, solicitors (often ex-ship’s
masters) will investigate the circumstances
of the incident, collect the evidence of the
crew and any other witnesses, ship’s records
(of which the ship’s ‘black box’ is critical),
logbooks, plans, etc., seek to negotiate the
quantum of security and establish the degree
of blame. They will then assess the loss and
quantify damages, interest and costs.
The two primary issues facing lawyers at
the outset of a collision case are the degree
of blame and the prediction of damages
that occurred during the incident (essentially
for security purposes).
Contradictory factual positions will lead to
disputes regarding the time of the collision,
distances, bearings, speed, course alterations,
etc. (although black box data recorders mean
that factual disputes are becoming fewer).
Consequently, each side is required to
lodge with the court a collision statement
(once called a preliminary act) setting out
their version of the events that led to the
collision (known as pleading blind).
Such statements are generally considered
cast in stone and only rarely will a party be
allowed to amend.

Apportionment of liability
Where one vessel is found solely to blame for
a collision, she will be responsible for 100%
damages. Liability costs will follow the event,
so she will be responsible for 100% of the
other vessel’s standard basis costs of testing
liability. So far, so straightforward.
However, complications arise where blame
is apportioned and recoverable liability costs
are apportioned between the vessels having
regard to the determination as to the
responsibility for the collision. For example,
in a 40%/60% apportionment of blame in
favour of vessel A over vessel B, vessel A will
recover 60% of her liability costs (being only
40% liable) and vessel B will recover 40% of
her liability costs (being 60% liable).
Once agreed or determined, such costs will
be set off. As a consequence, where blame is
shared, it is unusual for disputes over liability
costs to go to a detailed assessment because

Procedures for determining
liability and quantum

Part 36 offers in collisions
In MIOM 1 Ltd v Sea Echo (No. 2) [2011] EWHC
2715 (Admlty), Mr Justice Teare said: “It is
unnecessary to consider part 36 because
part 61 is the rule which deals with offers in
Admiralty collision matters.”
Part 61 only provides for offers to be made
to settle the apportionment of liability. It is
argued in the latest edition of Admiralty
Jurisdiction and Practice (Meeson and Kimbell)
that it would be wrong to suggest this means
that part 36 has no relevance in collisions
and that there is nothing to prevent an early
part 36 offer being made to pay a sum in
respect of damages arising out of a collision.
If, after liability and quantum are established,
the party making the offer has done as well
or better than their offer, it said that part 36
costs consequences should then be applied.
This seems to overlook the mutual nature of
most collision disputes, including the extent to
which and when information is realistically
available to the parties to enable a quantum
offer to be made and considered. Claims need
not be formulated before liability is agreed or
determined as, for example, either or both
vessels may still be undergoing repairs.
This explains the special provision under CPR
61.4 (2) that a claim form in a collision matter
need not contain or be followed by particulars
of claim and why CPR 7.4 does not apply.
Given that there is no corresponding
provision in part 61, the Continued overleaf… ✒
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notion of a part 36 offer being made in respect
of the quantum claims is more palatable.
However, perhaps the omission in part 61 is
intentional. The reasoning would be that the
proving of a vessel’s claim is essentially an
enquiry and that costs should follow the event.
In other words, if each vessel is able to establish
that the other is at least partially to blame for the
collision, they should recover the whole of their
standard basis costs of proving their claims.
Neither vessel should recover their costs of
investigating the other’s claim, because these are
costs of defence to a claim that (to the extent of
their respective blame) have already been lost.
This is certainly how it worked before part 36
came into being, even though there has always
existed the right (presently under part 44) to
make an offer that might place an opponent
on risk as to costs.

Costs management
I am reliably informed that judges are directed
that, when costs-managing costs in collision
cases, the proper approach is for the parties
to ﬁle and serve two budgets – one for liability
and one for claim.
At ﬁrst blush, this makes sense because
the costs of each are clearly distinguishable.
Nevertheless, in actuality, it would make better
sense for budgeting to take place in two stages;
ﬁrstly, a budget for the determination of liability
only, and secondly, when liability is established
and claims exchanged, separate budgets for the
determination of each vessel’s quantum claim.
Nevertheless, the standard wording in the
Admiralty Court allocation order is not clear,
so the provision of two budgets is necessary
if Draconian penalties are to be avoided.
This is despite the reality that liability and
quantum will rarely, if ever, be heard together.
Even the new fast-track procedure deals
only with determination of liability (which
procedure is unhelpfully silent as to budgeting,
not otherwise required in mainstream fast
track). Furthermore, in the early stages of a
collision dispute, the extent of the costs of
proving a claim will be as difﬁcult to predict
as the unformulated claim itself.
Perhaps more properly, parties should be
ﬁling and exchanging three budgets – liability,
proving claim and investigating claim (costs of
investigating the other vessel’s claim may only be
recoverable if a successful part 36 offer is made).
All budgets in respect of proving and
investigating each vessel’s claims will be
completely incomparable to one another,
suggesting at the very least that budgeting in
ISSUE 2 | MARCH/APRIL 2019

collision cases, particularly when it comes
to the quantum claims, does not sit well
with mainstream costs management.
At the very least, practitioners would
beneﬁt from better guidance.

PD 3E B6(a) and costs
management
PD 3E B6(a) allows the court to direct that
budgets be limited initially to only part of the
proceedings and so it would seem logical in
the case of collisions for that to be the norm
rather than the exception.
Perhaps an amendment to the Admiralty
Court standard directions and/or an
amendment to the Commercial Court
Guide to limit an initial budget in collision
cases to liability costs only (where liability
and quantum are to be heard separately)
would be simple enough, so an approach
to the Deputy Admiralty Marshall encouraging
such an amendment might be in order.
After all, under the new disclosure
procedures, in pilot from 1 January 2019,
we are advised (PD 22.2) that the parties
may omit disclosure from the costs budget
by agreement if what is termed ‘initial
disclosure’ is unlikely to be sufﬁcient and
where it follows that ‘extended disclosure’
will require the court’s direction at the case
management conference.
With such common sense seeping into the
costs management process, what would
prevent the Admiralty Court applying the same
pragmatism to collision disputes? This brings
us to a wider issue and an old chestnut.

The timing of costs
management
It has long been a popular view that, with
the best will in the world so as to bring about
costs management at as early a stage as
possible, it is not ideal or even practical
to expect parties to budget accurately
ahead of directions.
Many budget disputes generate costs
between the parties that could be avoided if
the exchange of budgets were to await the
certainty of directions. And the more certainty
there is, the more likely it is that budgets will be
agreed and less court time taken up in costs
management or in subsequent updating.
If it can be accepted pragmatically that
budgeting for uncertain disclosure should
await the outcome of directions, surely it
makes equal sense to afford the same latitude
to the whole costs management process,
where parties may disagree inter alia as to
how many witnesses they should be allowed
to call or what experts it would be appropriate
to instruct?
And all uncertainties surrounding the process,
such as those inherent in collision actions, could
be dealt with by case management conference
directions rather than by relying on a uniform set
of rules and directions that can appear unjustly
punishing to many an honest and otherwise
conscientious practitioner and involve the
courts in countless, avoidable applications.
Surely there is a better way than the current
regime to demonstrate the overriding objective
for cases to be conducted justly and at
proportionate cost? ■
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Legal update
Summaries are from Lexis®Library, All England Reporter service unless otherwise
stated. For the full judgments, members should try Bailii (www.bailii.org), a free
resource, Lexis®Library (www.lexisnexis.com/uk/legal) or other law reporting services.
Members are reminded that decisions of lower courts are only included where an issue
is determined that is novel or of particular interest. Such cases should be cited with
care. The judgments in such cases can be persuasive but are not binding on higher courts.
Protective costs orders
Maugham QC v Uber London Ltd [2019]
EWHC 391 (Ch)

ALAMY

The claimant (JM) was a barrister with a
specialist practice as a tax litigator who
booked a private hire vehicle through the
Uber app, which was owned by the defendant
company (Uber). The value of the services
provided was £6.34 and the amount of VAT
that would be payable was £1.06.
JM claimed that an issue of principle of
public importance arose, because: (i) of
the substantial amount of VAT that would
be payable to the Revenue and Customs

Uber VAT claim: Protective
costs order not appropriate

Commissioners (HMRC) if it was to be
established that Uber was liable to account
for VAT when users of its app hired a taxi; and
(ii) to maintain public trust and conﬁdence in
the fair administration of VAT.
He commenced proceedings, seeking a
declaration that Uber was required to provide
him with a VAT invoice to the supply of
transport services. The requirement was
said to arise under the Value Added Tax
Regulations 1995, SI 1995/3147. JM also
sought an order that Uber provide him with
a VAT invoice in relation to that supply.
JM applied for a protective costs order
(a PCO). In particular, he sought an order

that, in the event of the claim failing in part or
whole, the amount of any order for costs to
be paid by him would be limited to £20,000.
HELD: Application dismissed.
Issues and decisions
Whether a PCO should be made in the
present case.
In the circumstances, the court ought to
exercise its discretion under section 51 of the
Senior Courts Act 1981 in accordance with the
conclusion reached in Eweida v British Airways
[2009] All ER (D) 161 (Oct) to the effect that a
PCO could not be made in private litigation.
However, that left the question of whether the
present case amounted to private litigation in
the sense intended in Eweida.
The procedure chosen by a claimant was
unlikely to be determinative, in itself, on the
question of whether the claim was private
litigation for PCO purposes. The only cause
of action that JM asserted was a private law
entitlement to the provision of a VAT invoice, a
claim that he claimed he could pursue against
a private person, namely Uber. No public body
was entitled to join the proceedings and any
relief to which JM was entitled did not depend
on any abuse of power by a public body, nor
did it require a ﬁnding that a public body had
failed to perform its duties.
The mere fact that success by JM in his
proceedings against Uber might mean that
HMRC would have been entitled to assess
Uber to VAT on the provision of transport
services did not mean that the claim presently
advanced by JM was
Continued overleaf… ✒
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either public law litigation or one that raised
public law issues. On the assumption that JM
had an actionable right to sue for a VAT invoice,
the claim was one between two private persons
for a determination of the question of whether
their relationship was such that a VAT invoice
was required to be provided pursuant to the
regulations. Uber was a defendant in its
capacity as a potential taxpayer: it carried
out no public functions.
In the circumstances, the case was not
one in which the justice of the case made it
appropriate for the court to make a PCO.
Vikram Sachdeva QC and Jack Anderson
(instructed by Edwin Coe LLP) for JM. Sam
Grodzinski QC (instructed by Herbert Smith
Freehils LLP) for Uber.

Judicial review costs
R (on the application of Faqiri) v Upper
Tribunal (Immigration and Asylum
Chamber) [2019] EWCA Civ 151
The claimant’s application for asylum was
refused by the Secretary of State. The First-tier
Tribunal (Immigration and Asylum Chamber)
and the Upper Tribunal (Immigration and
Asylum Chamber) (the UT) refused permission
to appeal. Therefore, the claimant sought
judicial review of the refusal of permission by
the UT. Neither the UT (as defendant) nor the
Secretary of State (as interested party) put in
a response contesting the claim.
The judge quashed the UT decision to refuse
the application for permission to appeal and
remitted the matter to the UT to redetermine
that application under CPR 54.7A (a Cart claim).
He further ordered that the costs of the claim in
the Administrative Court be treated as costs of
the appeal before the UT. The appellant appealed
and the Secretary of State cross-appealed.
HELD: Appeals dismissed.
Issues and decisions
(1) Whether it had been wrong in principle to
deny the claimant an order for costs against
the UT because it was a tribunal.
The claim was not materially distinguishable
from R (on the application of Davies) v
Birmingham Deputy Coroner [2004] 3 All ER
543 and R (on the application of Gudanaviciene)
v Immigration and Asylum First Tier Tribunal
[2017] All ER (D) 72 (May), which were binding
on the court. Cart claims were different from
other judicial review claims in the sense that,
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in CPR 54.7A, they had a distinct procedure.
However, there was nothing in that procedure
which bore upon the applicable costs regime
or otherwise materially distinguished them
from other judicial review claims. It merely
limited the scope for repetitious applications
and restricted the resources that were
necessarily expended upon them.
The driving force behind the proposition
in Davies and Gudanaviciene – that a court
or tribunal should not be liable for the costs
of a judicial review which sought to challenge
one of its decisions, if the court or tribunal
did not act improperly and took no active
part in the proceedings – was the important
principle of judicial immunity. That principle
applied equally to decisions challenged by
way of Cart claims as any judicial review of
the decision of a court or tribunal.
A further exception to the immunity over
and above those set out in Davies was neither
necessary nor appropriate. The high (secondtier appeals test) hurdle which applied to Cart
claims, and not to other judicial reviews, was
not rationally related or otherwise material to
the applicability of the costs regime. It would
be incongruous if a tribunal might be liable for
costs in respect of a mistake in relation to a
possibly difﬁcult point of principle or practice,
but not for a patent mistake only affecting a
unitary case.
In any event, on the evidence, the inability to
obtain a costs order against a tribunal was not any
hindrance or impediment to access to justice.
Further, there was no force in the argument
that the claimant in Gudanaviciene had not
been, but the claimant was, legally aided.
There was nothing to affect the statutory
principle that the fact that the claimant was
publicly funded would not normally affect
the exercise of the court’s costs discretion
and, in particular, should not affect it adversely
to him. The judge’s approach or order had
not infringed that principle in any way.
The ﬁrst ground consequently failed. It would
be incongruous if a court, tribunal or the
individual holder of a judicial post was potentially
liable for the costs of an application for judicial
review of a refusal of permission to appeal, but
not for the costs of any other challenge to his
decisions. It was unsurprising that the wellestablished law was that they were not so liable.
(2) Whether the judge had erred in directing
that the claimant’s costs of the judicial review
proceedings could and should be costs in the
appeal to the UT.

The judge had been entitled to make the
costs order that he had. The rationale for
the general rule that costs followed the
event was that a party had been compelled
by the conduct of the other party to come
to court to vindicate his rights. Subject to
giving due notice by way of the pre-action
protocol procedure, that applied even
where the defendant played no active part
in the proceedings.
Similarly, in an appeal against a court or
tribunal order, the general rule was that the
successful party was entitled to his costs
from the unsuccessful party. Again, that was
so even where the unsuccessful party did not
contest the appeal because the successful
party had only been able to vindicate his rights
by going to the appeal court.
In a judicial review, the court clearly had
jurisdiction to make a costs order against an
interested party. Such an order would often be
appropriate where the decision challenged was
that of a court or tribunal arising out of an appeal
by an individual against an administrative decision
of the interested party as an arm of government.
In such a claim, the real protagonists were
the claimant and the Secretary of State. Again,
subject to the pre-action protocol procedure,
in most cases where the Secretary of State
accepted that his underlying decision had been
unlawful, he would be liable for the claimant’s
costs of proceedings even if he did not contest
the claim because the claimant had again only
been able to vindicate his rights by making the
judicial review claim.
The lack of activity on the Secretary of State’s
part in the Cart claim had not meant that the
judge could not properly exercise his wide
discretion as to costs by making the order he did,
which would only make the Secretary of State
potentially liable for the costs of the judicial
review (which had enabled the tribunal appeal to
be continued) if the claimant was successful in
that appeal. The costs order had been principled.
Further, the judge had been required to
exercise his power in respect of costs in
accordance with the overriding objective in
CPR 1.1 and the order he had made was not
arguably unjust to either party. The order made
had been both principled and a just resolution
of the costs issue as between the parties. It had
fallen well within the legitimate scope of lawful
costs orders open to the judge.
Becket Bedford (instructed by Sultan Lloyd
Solicitors) for the claimant. Paul Joseph
(instructed by the Government Legal
Department) for the UT and Secretary of State.
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Success fees/Solicitor’s lien
Re Peak Hotels and Resorts Ltd (in
liquidation) Candey Ltd v Crumpler
and another (as joint liquidators of Peak
Hotels and Resorts Ltd (in liquidation))
[2019] EWHC 282 (Ch)
The applicant (Candey) was a ﬁrm of solicitors,
who had formerly represented PHRL, a
company incorporated in the British Virgin
Islands (BVI). By August 2015, PHRL was
indebted to Candey for large amounts of fees.
To limit expenditure, it negotiated a ﬁxed fee
with Candey to cover all litigation going forward.
That was contained in an agreement of
October 2015 (the FFA).
Also in October, a deed of charge and
security was executed whereby PHRL
purported to create in favour of Candey: (i) a
ﬁxed charge over its assets and undertakings;
(ii) a ﬁxed charge over damages, costs and
other sums and/or beneﬁts ﬂowing from all
claims; and (iii) a ﬂoating charge over all such or
further assets of PHRL’s that were not then
capable of being charged with a ﬁxed charge.
In February 2016, PHRL entered liquidation.
The respondents were the liquidators of PHRL.
They were not appointed in England. As a
preliminary step, they applied for a recognition
application under the Cross-Border Insolvency
Regulations 2006, SI 2006/1030 (CBIR) for
recognition of the liquidation of PHRL in the
BVI as a foreign main proceeding. That order
was made in February 2016.
In March 2018, Candey wrote to the
liquidators’ solicitors, contending that it had
the beneﬁt of a common law lien to secure the

ALAMY

British Virgin Islands:
Company indebted to law ﬁrm
payment of the ﬁxed fee and that it was entitled
to ask the court to convert the lien into a charge
pursuant to section 73 of the Solicitors Act
1974. Two applications were before the court.
Issues and decisions
(1) Whether, for the purposes of Candey
seeking recovery of a success fee under a
conditional fee agreement, the liquidators’
application amounted to ‘proceedings’,
within the deﬁnition of article 4(c) of the
Legal Aid, Sentencing and Punishment of
Offenders Act 2012 (Commencement No.5
and Saving Provisions) Order 2013, SI 2013/77
(the LAPSO order) (the exemption issue).
The recognition order obtained by the
liquidators did not turn a foreign liquidation
into a liquidation under parts IV or V of the
Insolvency Act 1986. However, although the
recognition order conferred the right to relief,
and allowed the foreign litigation to be treated
in many respects as if the foreign company
was in liquidation in England and Wales, it
remained expressly a foreign proceeding.
The effect of liquidation was not to make
the foreign liquidator an ofﬁcer of the
English court.
There was a distinction to be drawn
between the status of the liquidators and
the relief to which they were entitled. The
effect of recognition under the CBIR was not
synonymous with saying that recognition under
the CBIR allowed a foreign liquidator to act in
the capacity of a liquidator of a company that
was being wound up in England or Wales.
There was not a material distinction between
the phrases ‘acts as’, as employed in section

388 of the 1986 Act, and ‘acts in the capacity
of’, as employed in article 4 of the LAPSO order.
Thus, the proper construction of the
words of article 4, on its face, resulted in
the liquidators’ application not falling within
its terms.
Further, given the different options available
to a foreign liquidator in order to seek relief
from the English court, on Candey’s
construction, Parliament had decided that
the exemption should apply to English
liquidators and to foreign liquidators who
chose to seek relief in England under the
CBIR, but not to foreign liquidators who chose
instead to seek relief under section 426 of
the Insolvency Act, Regulation (EU) 2015/848
or at common law. There was no rational
explanation for drawing such a distinction.
The exemption issue would be decided in
favour of the liquidators.
(2) Whether Candey was entitled to a lien. The
liquidators contended that the true position
was that Candey had lodged a proof of debt
in the liquidation without referring to any lien.
When entering into the deed of charge at the
time of the FFA in October 2015, without any
express or implied reservation, Candey had
waived its solicitor’s lien and thereby any rights
to which it might have been entitled under
section 73(1). It had not, therefore, had a lien
at the commencement of the liquidation.
David Lord QC, Daniel Saoul and Stephen
Ryan (instructed by Candey Law LLP) for
Candey. David Holland QC and Stephen Robins
(instructed by Stephenson Harwood LLP) for
the liquidators.
Continued overleaf… ✒
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Success fees
NJL v PTE [2018] EWHC 3570 (QB)
The claimant suffered injury as a result of a
car accident and brought a claim for personal
injuries against the defendant who admitted
liability. A conditional fee arrangement (CFA)
was entered into after liability had been
admitted. That provided for a 25% success
fee if the claims settled more than three
months before the trial, rising to 75% and then
100% at trial. Settlement was reached by the
parties more than three months before trial.
When it came to assessing costs, it was
conceded that 100% success fee could not
be sustained. The claimant argued that a 67%
success fee should be allowed, equating to a
60% chance of recovering costs under the
‘ready reckoner’. The defendant argued that
the claimant was unable to justify a success fee
above 20% and that the success fee should
therefore be ﬁxed at 12.5% pursuant to statute.
The ‘ready reckoner’ was a table which
assisted in calculating the appropriate success
fee to reﬂect a particular chance of success.
The judge awarded a 65% success fee. The
defendant appealed. The date the success
fees were entered into were before 1 April 2013
and therefore allowed for a success fee up to a
maximum of 100%. The relevant rules from the
CPR at the time the CFAs were entered into
were CPR 45.18.
HELD: Appeal allowed.
Issues and decision
(1) Whether the success fee awarded by the
judge was wrong.
A 100% success fee could never be justiﬁed
in a case where liability had been admitted and
there has been no offer under CPR 36 of a
settlement. The challenge was to assess the
risk that some of the costs incurred would be
unrecoverable. There were essentially two
fundamental risks to be brought into the
equation: the risk arising from the timing of
a part 36 offer and the risk of rejecting that
offer and failing to better it at trial.
Armed with an assessment of these two
governing risk factors, the solicitor was then
in a position to take an informed view as to
the appropriate success fee.
The decision of the judge was plainly wrong
and had to be overturned. She had not
attempted to analyse the risks which should
reasonably have been taken into account by the
claimant receiving party when the success fee
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had been agreed. In particular, she had not
stated what percentage of the solicitor’s base
costs should have been regarded as at risk, nor
had she considered in terms the percentage
chance of success in relation to ‘beating’ any
part t 36 offer of settlement. No reasons had
been articulated by the judge as to why she
should have rejected 20% in favour of a success
fee as high as 65% and that assessment could
not stand.

defendant failed to provide security within the
time speciﬁed, judgment would be entered
against it for the full sum claimed together with
interest and costs.
The defendant did not provide the security
and asserted that it was unable to do so. The
defendant appealed. It also sought to adduce
evidence on appeal to demonstrate that it was
unable to make the payment.
HELD: Appeal allowed.

(2) What was the appropriate success fee?
In considering the appropriate success fee,
there was nothing about the case which took
it out of the category of standard, high-value
personal injury cases where there were issues
in relation to causation of the injuries.
Firstly, so far as the ‘timing’ risk was
concerned, the claimant’s solicitors could
have anticipated the defendant making a part
36 offer relatively late in the proceedings.
In relation to the second main element,
the change of a part 36 offer being made,
being rejected on the solicitor’s advice and
then the claimant failing to better that offer
at trial. Using the ready reckoner, that would
justify a percentage increase of 14.29%.
On that basis, even a 20% success fee would
be regarded as generous.
In any event, the claimant had failed to achieve
a success fee of 21% or more so as to avoid the
statutory reduction to 12.5%. A reasonable
success fee might, at a pinch, have been
assessed at 20% but certainly no higher and
probably lower. In any event, the success fee
for the case for the 65% reached by the judge
should be one of 20%, which then reduced to
12.5% by reason of the provisions of CPR 45.19.
The success fee was to be 12.5%.
Andrew Nicol (instructed by Irwin Mitchell
Solicitors) for the claimant/respondent.
Andrew Roy (instructed by Plexus Law) for
the defendant/appellant.

Security for costs
Gama Aviation (UK) Ltd v Taleveras
Petroleum Trading DMCC [2019] EWCA
Civ 119
The claimant applied for summary judgment.
The judge adjourned the application on terms
that if the defendant provided security for the
claim in the sum of £1m, the defendant would
have permission to rely, in response to the
application, on a witness statement served
only a few days before the hearing. If the

Issues and decisions
(1) Whether the judge had been wrong to
make the provision of security a condition
for admitting the witness statement.
On the facts, the claimant had given no
prior notice that it would seek a conditional
order, either as an alternative to its summary
judgment application or as a condition of the
defendant being allowed to rely on the witness
statement. The claimant’s position was that
the statement should not be admitted. The
suggestion that a conditional order might be
appropriate had come from the judge in the
course of the hearing. Although it was fair to say
that it would not have been difﬁcult for those
acting for the defendant to predict that such
a suggestion might be canvassed, it would
not be appropriate to criticise the defendant
for not having addressed that possibility in
its evidence served prior to the hearing.
Once the suggestion was made, however,
it was incumbent on the judge to give the
defendant a reasonable opportunity to
explain (if it wished to do so) why it would be
unable to comply with such a condition.
Unfortunately, the judge had not done so.
It was not reasonable to expect the defendant
to be pre-armed with evidence to discharge
the burden upon them immediately upon the
point being raised.
It was apparent that she had sought and
obtained prompt instructions as best she
could and that those instructions had been
to the effect that the defendant was unable
to make the payment and wished to have an
opportunity to put appropriate evidence
before the court. However, having already
given judgment, the judge declined to give
the defendant that opportunity.
In those circumstances, where judgment had
been given but no order had been sealed, there
were two possible courses which the judge
could have taken. He could have proceeded
to hear the summary judgment application
without admitting the witness statement.

33

Case notes
Alternatively, if he wished to maintain his view
that the appropriate order was to admit the
witness statement and adjourn the summary
judgment application on conditions, he should
have given the defendant an opportunity to
adduce evidence of the resources available to
it to comply with the proposed condition.
Had he taken that latter course, it would
have been reasonable to require the defendant
to adduce such evidence in fairly short order.
This was not only out of fairness to the
claimant, but also because while a defendant
was not expected to adduce such evidence in
advance of a summary judgment application
where there was no notice that a conditional
order would be sought, it was reasonable to
expect it to be in a position to do so promptly
if (as was not uncommon) such a possibility
arose at the hearing. An adjournment would
have been necessary, which would mean some
delay, but it need not have been prolonged.
In the event, the judge took neither of
these courses. His failure to do so was an
error of principle.
(2) Whether the judge was wrong to make the
provision of security a condition for admitting
the witness statement.
To require payment into court of something
approaching the full sum claimed was
disproportionate. A lesser payment would have
enabled the defendant to demonstrate its
good faith to the extent that was necessary.
In any event, it was difﬁcult to see how the
judge could have concluded that the defendant
was ‘simply playing for time’ when the
defendant had, albeit belatedly, set out its case
on the merits and the judge had not yet heard
submissions about it. Without giving the
defendant an opportunity to address the
merits of the summary judgment application,
the judge was not in a position to reach a view
that judgment for the claimant was ‘inevitable’
or that the defendant was ‘playing for time’.
Accordingly, the judge had been wrong to
impose the condition of payment into court.
He lost sight of the caution which the court
had to exercise before making such an order.
(3) Whether the judge was wrong to order
that judgment would be entered against the
defendant if the security was not provided.
On the assumption that a payment condition
was appropriate, the court would need to
satisfy itself of the appropriateness of the
proposed sanction for non-compliance, in
particular that it represented a proportionate

and effective means of achieving the purpose
in question.
In the present case, the judge had allowed
the claimant to enter judgment if the payment
had not been made. He did so at a stage when
he had not heard submissions on the merits
of the summary judgment application and it
was therefore not open to him to reach any
conclusion about it.
The effect of that further sanction was that
the defendant was worse off than if it had
simply been refused permission to rely on the
witness statement. In that event, it would have
been able to put forward the arguments which
had not depended on any new factual evidence
and which had been set out in the witness
statement. Those were arguments which the
defendant was entitled to have the court
consider. As it was, if the defendant had not
made the payment, judgment would be
entered against it notwithstanding the fact that
it might have a good defence to the claim.
In these circumstances, the sanction
imposed by the judge was disproportionate.
Further, no consideration was given to the
nature of the judgment which would have been
entered. That was a further indication that
something went wrong.
The appeal would be allowed by setting aside
that part of the judge’s order which required
the defendant to pay £1m into court or to
provide security in a like sum and provided
that, if the defendant failed to do so, there
would be judgment for the claimant.
(4) Whether the fresh evidence should be
admitted on appeal.
The fresh evidence as to the resources
available to the defendant would be admitted.
That represented, in effect, the evidence
which the defendant would have adduced
before the judge if given the opportunity to
do so. As the defendant had not been given
that opportunity, fairness required that the
evidence should be admitted on appeal.
If the judge had allowed the defendant an
opportunity to adduce the evidence which it
had now adduced, it would have been open to
him to conclude (as the court concluded) that
the defendant had failed to show that making
a conditional order requiring a payment into
court would have the effect of stiﬂing its
defence of the action. That had not meant that
such an order was appropriate, but it did
mean that the defendant’s objection to the
order based on impecuniosity and stiﬂing
of the defence was ill-founded.

(5) Whether the court should make an order
The case was simply one where the
defendant served late evidence which required
an adjournment of the hearing. There was no
reason to suppose that an adjournment of
what was no more than a two-hour hearing
needed to have been particularly lengthy.
Once the judge had decided to admit the
evidence, justice would have been served
if the judge had ordered the defendant to
pay the costs thrown away as a result of the
adjournment. He could have assessed those
costs summarily and made prompt payment
a condition of the defendant’s entitlement
to rely on the factual matters set out in the
witness statement.
An order would be substituted that the
defendant had permission to rely on the
witness statement.
Decision of Richard Salter QC [2018] EWHC
3090 (Comm) reversed.
Claudia Wilmot-Smith (instructed by MFB
Solicitors) for the appellant – written
submissions only. Tim Marland and Emily
McWilliams (instructed by Norton Rose
Fulbright LLP) for the respondent.
JSC VTB Bank v Skurikhin and others [2019]
EWHC 69 (Comm)
In earlier proceedings, the court had dismissed
an application by JSC VTB Bank (VTB) for
security for its costs in respect of an
application by the fourth respondent
(Berenger) to discharge an order appointing
receivers by way of equitable execution over
the membership shares and interests in the
second defendant. The discharge application
was listed to be heard on 23-24 January 2019.
Berenger contended that costs should
follow the event in the ordinary way, and that
it should recover its costs of the security
application (originally put at £35,029) together
with its subsequent costs of resisting VTB’s
submissions that costs should be reserved
and/or payment of costs deferred. Berenger’s
total costs claim was currently £41,204.
VTB contended that the costs of the
security application should be reserved to
the judge hearing the discharge application;
alternatively, if the court was minded to make
an order for costs in favour of Berenger at the
present stage, payment of any costs should
be deferred until after the determination of
the discharge application and the amount
of any costs awarded should be no more
than £11,125.70.
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arguable that the position currently was
different, in that the court did have power to
stay execution of its costs order (or to direct
a later payment date under CPR 44.2) and to
that extent, in effect, to provide some security
to VTB for its contingent costs claim.
However, the same broader considerations
as underlaid the judgment on the security
application still applied. Berenger was not, in
relation to the discharge application, properly
to be regarded as being in the position of a
claimant and had not (at least so far) been
shown to be abusing the court’s process
by making that application. In those
circumstances, it was not appropriate to
make an order which, by delaying payment
to Berenger of the costs of its successful
defence of the security application, would, in
substance, provide VTB with partial security
for its costs of the discharge application.
HELD: Taking all matters into account,
Berenger’s costs of the security application
(including the subsequent costs issues) were
summarily assessed at £31,000, to be paid
within 21 days (see [19] of the judgment).
Tim Matthewson (instructed by PCB
Litigation LLP) for VTB. David Lord QC and
Sebastian Kokelaar (instructed by Withers LLP)
for Berenger.

Disclosure costs
British Broadcasting Corporation and
another v Secretary of State for Transport
and another [2019] EWHC 192 (QB)
In earlier proceedings, the court had refused an
application by the claimant media organisations
(the BBC and the Press Association) for
disclosure of air cockpit footage taken during

BBC: Disclosure application
failed but no costs ordered

the ﬁnal ﬂight of the Hawker Hunter T7 G-BXFI
in August 2015, which had been used in court as
evidence in support of manslaughter allegations.
The second defendant, the British Airline
Pilots Association (BALPA), which had been
joined to the part 8 proceedings, brought a
claim for a limited order for costs, following
the successful opposition to the disclosure
application under regulation 25 of the Civil
Aviation (Investigation of Air Accidents and
incidents) Regulations 2018, SI 2018/321.
Issues and decisions
Whether, as BALPA submitted, the general rule
that costs follow the event (CPR 44.2(2)(a))
should prevail.
Consideration was given to previous authority
(the production order case) in which the court
had considered the appropriateness of a ‘costs
follow the event’ regime in proceedings which
were closely connected with a trial on
indictment in which the rights of broadcasters,
under article 10 of the European Convention on
Human Rights, had been engaged.
In the production order case, the court
had held that the ‘no costs’ regime, which
the statute appeared to create, was not a
violation of the article 10 rights of a broadcaster
against whom a production order application
had been made which did not result in an order
being granted. That, therefore, described a
different regime altogether from CPR 44 on
which BALPA relied.
The general rule applied if the court decided
to make an order about costs. It allowed the
court, in that event, discretion to make a
different order. The court was required to have
regard to all the circumstances in exercising
that discretion, including the matters speciﬁed
in CPR 44.4. The reasoning (set out in the
production order case) was not designed to

ALAMY

Issues and decisions
Whether, as VTB contended, the court should
exercise its power under CPR 83.7(4)(a) to stay
the execution of a judgment or order for the
payment of money “if the court is satisﬁed
that… there are special circumstances which
render it inexpedient to enforce the judgment
or order”; or whether it should direct a later
payment date under CPR 44.2.
The relevant considerations to the decision
whether or not a stay should be ordered on the
basis of a cross-claim included: (i) the nature of
the claim giving rise to the judgment in respect
of which a stay was sought; (ii) the relationship
(if any) between the claim giving rise to the
judgment and the cross-claim; (iii) the strength
of the cross-claim; (iv) the size of the crossclaim; (v) the likely delay before the cross-claim
was determined; (vi) the prejudice to the
judgment creditor if a stay was granted; and
(vii) the risk of prejudice to the party making
the cross-claim if a stay was refused.
Applying settled law to the facts in the present
case, it was not appropriate to stay execution
under CPR 83.7(4) and it was inappropriate to
direct a later date for payment of Berenger’s
costs pursuant to CPR 44.2. To do so would, in
substance, amount to a grant of security for
costs against a non-claimant, in circumstances
where such an order would be unjustiﬁable.
There was no actual cross-claim, but only
VTB’s contingent claim against Berenger for
costs in the event that Berenger was
unsuccessful in the discharge application.
For present purposes, the court would be
willing to accept VTB’s contentions that that
contingent claim, if it arose, would be likely
to be larger than Berenger’s current claim
for costs; and that VTB had, at least, an
arguable case on the merits on the discharge
application. The cross-claim would be linked
to Berenger’s current costs claim in the sense
of arising from the same proceedings.
Further, there would be some likely delay
since it seemed probable that the judgment on
the discharge application would be reserved.
Therefore, Berenger would suffer some delay
in recovering its costs.
There was potential prejudice to VTB if it had
to pay Berenger’s costs at the present time
because there were reasonable grounds for
doubt about whether any subsequent costs
order in VTB’s favour would be recoverable
absent an ability to offset. However, that was,
in essence, the same category of prejudice in
respect of which the court had concluded that
it did not have power to order security. It was
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justify an exercise of discretion, but to explain
why a no costs regime might rationally exist
in such circumstances and why it might be
compatible with article 10. Nevertheless,
the considerations expressed there were
factors to which weight could properly be
given in the present discretionary decision.
It would be contrary to the public interest
to deter responsible broadcasters and other
news organisations from seeking to uphold
the interests of open justice by assisting the
criminal courts on that subject where they
considered it right to do so. It was often only
the media which was willing to help the court by
holding it to its duty to conduct its proceedings
in public, unless there was some extremely
powerful reason to do otherwise.
Holding proceedings in public meant, in
reality, permitting proper reporting of them.
Experience had shown that, where trial courts
had been too quick to grant applications for
trials to take place in camera or to prevent
reporting too readily, further proceedings

had been necessary to correct the balance.
That was avoided if the media was properly
represented before the trial court.
HELD: In the present case, the court would
exercise its discretion in favour of the Press
Association and the BBC and make no order
for costs in relation to the part 8 claim. That
meant that BALPA was unable to recover the
costs of its participation in the proceedings,
even though that participation had been
successful in achieving its aim.
The part 8 claim was factually very closely
connected with a current trial on indictment.
It had been issued and determined during the
trial, and had concerned evidence which had
been played to the jury and had derived its
force from that fact. The part 8 claim had
been designed to regulate what the Crown
Court normally regulated as part of its trial
jurisdiction: the openness of its proceedings.
The 2018 regulations created a particular
regime for dealing with evidence which had
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been within an ‘AAIB’ enquiry, even if it had
been played to a jury in court.
That meant that the exercise of discretion
under CPR 44 should be affected by the
different approach to costs which was taken in
the Crown Court and by the reasons for that
difference. It had not been a private litigation. A
situation had arisen where a decision had been
required about where the public interest lay, after
balancing two different and opposing interests. It
was in the public interest that those who wished
to assist the court by representing particular
groups with a legitimate concern about such an
issue should be encouraged to do so.
A costs order made simply on the ground
that the court set the balance as one party
contended, and contrary to the contentions
of the other, would not be conducive to
that objective.
Martin Chamberlain QC (instructed by
Reynolds Dawson) for BALPA. Jane Philipps
(instructed by RPC) for the BBC and the
Press Association.
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