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Top of the list, of course, is the Court
of Appeal’s proportionality guidance
in the West and Demouilpied cases
(no, I’m not sure how to pronounce
the latter either). While the profession
has been crying out for this, it
presumably marks the start of a new
phase of litigation around how to apply
it. Like the Mitchell guidance on relief
from sanctions, it could take several

more rulings until we see a fairly
consistent use of the discretion.
You may have seen the results of the
survey carried out at the National
Conference (see page 6) and what
was overall a positive message from
Costs Lawyers about the health of
their businesses. Might these be
boosted by acting for clients who have
been overcharged by their solicitor? The
Herbert case served as a major wake-up
call to personal injury solicitors and, while
some may baulk at biting the hand that
feeds, the fact remains that solicitors
should not get away with shoddy billing
practices that harm their clients.
Neil Rose, Editor
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News

CLSB eyes power to issue interim
suspensions for Costs Lawyers
The Costs Lawyer Standards Board
(CLSB) is to consult on adopting
powers that would allow it to issue the
interim suspension of a Costs Lawyer
in serious cases, it has emerged.
It has also been praised by the
Legal Services Board (LSB) for the
progress made on certain aspects
of its performance.
Back in January, the LSB
published its ﬁrst assessment
of the performance of all the
regulatory bodies following the
introduction of a new performance
framework in December 2017. It
measures each regulatory body
against ﬁve standards and 26
underpinning outcomes.
The CLSB received the worst
report by some distance, and the
LSB highlighted several areas where
action was needed. They included:
the CLSB being “not aligned” with
the LSB’s education and training
guidance; the “very limited” evidence
base about the market that the
CLSB uses to inform its regulatory
approach; the absence of a power
to suspend a Costs Lawyer’s
authorisation, for the purposes of
protecting consumers or others,
during a complaints process; the
CLSB’s failure to review its
enforcement or appeals regime;
an incomplete risk register; and a lack
of transparency over the decisions
the CLSB makes or how the board
holds the executive to account.
It set the CLSB various tasks to
improve on each of these and, in
September, the LSB published an
update on the progress made.

Wellington: Comprehensive
action plan
It said the CLSB has reviewed its
disciplinary rules and procedures
“to ensure they allow appropriate
prioritisation of serious cases”.
The update continued: “It has
concluded that a consultation
is required on proposals to amend
its rules. This should lead to
implementation of either interim
orders powers or procedures to
ensure that consumers and others
are appropriately protected in
the absence of such powers. The
CLSB has indicated it will shortly
issue a consultation but has not
conﬁrmed an exact timeframe.”
The LSB was pleased with what has
been done to address the CLSB’s
structural issues. It said: “The CLSB
has made considerable progress
and has developed and published a
three-year strategy document which
will inform its 2020 business plan.
“Further, the CLSB has refreshed its
approach to documenting risk and
has published an updated risk register
following its July board meeting.
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The change in risk register is welcome
and reﬂects the action set in January
2019. The CLSB has also provided
an updated disaster recovery and
business continuity plan.”
The LSB also noted the “signiﬁcant
progress” made by the CLSB in
improving the transparency of its
decision making, and that the
regulator has developed a new
KPIs policy.
There has been some progress
towards aligning the CLSB’s
approach to continuing professional
development with the LSB’s
guidance on what it expects from
regulators, but this will not be
completed until next spring.
The CLSB has yet to make
progress on the requirement
to build a robust evidence base
to inform its regulatory
arrangements and approach, but
the LSB said there were plans in
place to develop this, which will
include a report on consumers
of Costs Lawyers’ services.
Kate Wellington, chief executive
of the CLSB, said: “Since I took
the helm in June, the CLSB has
delivered the ﬁrst phase of a
comprehensive action plan
designed to bring our regulatory
processes up to standard. The
LSB’s recent assessment reﬂects
the signiﬁcant inroads that have
been made.
“We will continue to work closely
with the LSB as we implement
further improvements for the
beneﬁt of Costs Lawyers, their
clients and the wider public.”

News
Review envisages future where all legal services —
including costs work — are regulated
An alternative regulatory regime that
sees all legal services regulated –
including costs work – but providers
subject to different requirements
depending on the work they do has
been mooted by the Independent

Review of Legal Services Regulation.
The interim report of the review,
which was headed by Professor
Stephen Mayson, suggested that
such a system may be better run by
a single regulator, or at least a smaller
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number of regulators than now, to
improve the consistency of approach.
But there would be a continuing
role for professional bodies, the
academic stressed, saying that the
role of regulation was to set and

News
enforce the minimum or basic
requirements for legal services,
while the professional bodies “are
the natural (and arguably better)
custodians of the higher standards
and aspirations associated with a
professional calling and vocation”.
Professor Mayson described the
system created by the Legal Services
Act 2007 as “insufﬁciently ﬂexible
to apply targeted, proportionate,
risk-based and consistent regulation
to reﬂect differences across legal
services areas and across time”.
Problems included a pivotal set
of reserved legal activities that
were “anachronistic and do not
necessarily include all activities
that ought to be regulated”, the
“unsatisfactory nature” of the
separation of regulation and
representation, and the existence
of unregulated providers that
could not be brought within the
current regulatory framework.
He highlighted the “discrepancy
between consumer expectations of
regulatory scope and protection, and
the current (and imminent) reality
of scope and protection”, which
meant that unregulated persons
and entities could conduct all but
the reserved legal activities without
consumers understanding they did
not have the same protections as if
they were using a regulated provider.
At the same time, while stressing
that professional titles would continue
to have a role, “the link between the
reserved activities and authorisation
through professional titles creates
inﬂexibility and constraints in the
current regulatory framework”.
Regulating all legal services, rather
than just those who provide them,
meant “regulation – and its costs
and burdens – could be targeted
and distributed more appropriately
to the risks of the activities actually

undertaken by providers”.
Under the model put out for
comment, promoting and
protecting the public interest
would be the primary objective
for the regulation of legal services.
All legal services would be
considered low risk and subject
to certain after-the-event
protections – such as access
to the Legal Ombudsman – unless
there were features that made them
intermediate or high risk, in which
case there would be additional
layers of regulatory obligation.
These could be during-the-event
protections like specialist
accreditation and indemnity
insurance, or before-the-event (BTE)
protections such as a qualiﬁcation for
the highest-risk activities.
The possibility of bill drafting being
a reserved activity has been mooted
at times. Professor Mayson – who
has spoken to the ACL as part of his
work – wrote: “Avoiding the need for
statutory determination through
reservation or its equivalent might
allow, for example, regulation of
will-writing and estate administration,
or the drafting of costs bills, to be
subject to regulatory conditions
without the need for practitioners to
undertake costly or burdensome BTE
qualiﬁcation and prior authorisation.
“To be clear, it could still be open to
the appropriate regulator to impose
a [during-the-event] requirement
that, for example, those who write
wills or draft costs bills should hold
some form of qualiﬁcation or
accreditation to demonstrate their
competence for the activity or
service in question. It is the
requirement for prior authorisation
that might not be imposed.”
Consultation on the interim report
closes on 29 November and a ﬁnal
report will be published next year.
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News in brief
New Council member elected
Stephen Averill won the election
for the vacant seat on the ACL
Council. A former treasurer
of the association, Mr Averill
is founder and managing
director of Phoenix Legal
Services in Cardiff.
Points of dispute case heads
to Court of Appeal
The Court of Appeal will hear the
appeal in Ainsworth v Stewarts
Law next February. In the case,
the High Court held that the
Senior Costs Judge was entitled
to refuse to assess part of a
law ﬁrm’s proﬁt costs in a
section 70 detailed assessment
on the basis that the client’s
points of dispute did not contain
enough detail. The court will also
consider whether Precedent G
applies to solicitor/own client
assessments at all.
Calderbank offer
consultation
The Family Procedure Rule
Committee is consulting on
whether to amend the rules to
enable any offers which are
made ‘without prejudice save
as to costs’ (i.e. Calderbank
offers) to be taken into account
as ‘conduct’ when the court is
considering making an order
requiring one party to pay the
costs of another party.
However, the committee’s
costs working group
unanimously rejected the
introduction of any procedure
equivalent to part 36 on the
basis this would be “unduly
complex and restrictive” and
likely lead to satellite litigation.
The consultation closes on
31 October.

News
Costs Lawyers “see
opportunities” in helping clients
challenge solicitors’ bills

Direct advice: Herbert opened up opportunities
A majority of Costs Lawyers think
there is a business opportunity in
helping unhappy clients challenge
their solicitors’ bills, a survey of
members has found.
The poll also showed continuing
signs of improvement in solicitors
sticking to their budgets, although
many continue to rack up costs in
excess of what the court has said
they should spend.
A total of 126 Costs Lawyers
responded to the poll, which was
carried out by the ACL at its annual
conference in early summer.
Given the high-proﬁle cases in
the past two years that have seen
successful challenges to solicitors’
bills, particularly in personal injury
cases – culminating in April’s Court
of Appeal ruling in Herbert v HH Law
– 59% of respondents said they saw
opportunities in acting directly for

clients in challenging bills. Fewer than
half that number (28%) said they did
not, while the rest were not sure.
One in six Costs Lawyers (17%)
said the solicitors they dealt with now
stick to their budgets, up from 10%
last year and just 5% in 2017. However,
22% said solicitors always went over
what was budgeted and a further 54%
said they sometimes went over.
Some 22% also reported more
applications to revise budgets –
but the same proportion said
they had still never seen one.
The survey showed that Costs
Lawyers were becoming more
comfortable with the electronic bill
of costs – 57% said they were getting
used to it, compared to 41% in 2018
– but 36% still thought it was making
things worse and 24% described it as
a “hard sell” to solicitors. Indeed, a
mere 5% said solicitors were getting

ISSUE 5 | SEPTEMBER /OCTOBER 2019 | 6

the hang of the electronic bill.
Some 72% of Costs Lawyers said
the electronic bill had increased
the costs of assessment.
Nearly half (47%) called for a
comprehensive review of the costs
provisions in the Solicitors Act 1974.
The survey showed too that the
Costs Lawyer profession is in a
largely positive state: 41% reported
that their practice/department had
grown over the previous year, 37%
said it had stayed the same, and
16% (down from 27% last year) said
it had shrunk. This meant that 27%
of ﬁrms took on more staff.
However, the prospect of the ﬁxed
recoverable costs regime being
expanded to cases worth up to
£100,000 was a major shadow on the
horizon for many Costs Lawyers, and
55% said it would be bad news from an
access to justice perspective as well.
In the Brethertons case last year, a
costs judge chided a ﬁrm of solicitors
for not treating the Costs Lawyer on
the other side with “the same
professional courtesy as a solicitor
would expect”. Three-quarters
(76%) of the Costs Lawyers surveyed
said solicitors did treat them with
appropriate professional respect and
courtesy, but 21% said they did not.
ACL chair Claire Green said: “While
there are opportunities for Costs
Lawyers in helping clients who feel
they have been overcharged, we are
also the answer to the problem – if
law ﬁrms used a Costs Lawyer to
ensure that their billing was on a solid
footing in the ﬁrst place, challenges
would not get off the ground…
“It is pleasing that the majority
of our members’ businesses are
in robust shape. This survey shows
the continuing and important role
that Costs Lawyers play in the legal
market, and I am conﬁdent of our
members’ ability to adapt.”

News

DWF launches automated costs tool
Listed law ﬁrm DWF has launched
a new tool for fast-track personal
injury claims, which it says is capable
of calculating costs in tens of
thousands of cases every year.
The Semi-Autonomous FixedCosts Tool (SAFT, pronounced
‘safety’) was designed in-house
at DWF by its Costs Lawyers and
the DWF 360 software business.
SAFT uses automated data
extraction, data analytics and the
costs rules to ensure that ﬁxed
recoverable costs claims have
been accurately calculated and
that claims for disbursements
are reasonable. Claims which are

wrong or unreasonable are
recalculated and the results sent
by email to the claimant’s lawyers.
Only if these ﬁgures are rejected will
DWF’s costs team have to analyse
and assess the claim manually.
Costs Lawyer Simon Murray,
commercial development director
for DWF’s connected services
division and the ﬁrm’s head of
costs, said: “The idea is that
SAFT is autonomous. There is
no need for human intervention,
apart from a very simpliﬁed
instruction process for clients.
“They know the right ﬁgure will
be paid and the lawyers can get

on with the litigation rather than
the costs. Clients can put all their
claims through the system, though
some, who are more risk averse,
may opt for a more manual system
as a checking mechanism.”
The next iteration would tackle costs
claims when ﬁxed recoverable costs
were extended to higher-value cases,
he said, and would also use machine
learning to predict outcomes.
“This is an indication of the way
in which the market will move to
enable us to continue to be proﬁtable,”
Mr Murray said. “We already have
electronic bills of costs and e-billing.
The use of technology is unavoidable.”

Firms scoop £64m government costs law contract
The government has named 11
costs ﬁrm and solicitors’ practices
on three panels to provide costs
services to central government
and wider public sector
organisations across the UK.
The two-year contract – which was
procured centrally by the Crown
Commercial Service (CCS) – is worth
£64m in total, and there is an option
to extend it for a further year.
An exhaustive list of public
authorities in England and Wales is
covered by the contract, including
government departments, executive
agencies, non-departmental public
bodies, emergency services, NHS
bodies, educational bodies
(including schools, colleges and
universities) and councils.
In scoring tenders, the CCS said
it used a mix of quality and price,
with quality weighted at 70% and
price at 30%.
The CCS appointed eight ﬁrms to

provide general costs law services:
Alternative Costs Ltd, Hill Dickinson,
Horwich Farrelly, Keoghs, Kennedys,
Plexus Law, Phoenix Legal Services
and QM Legal Costs Solutions.
Eight ﬁrms also won through for the
clinical negligence specialist panel:
Acumension, Browne Jacobson,
Hempsons, Hill Dickinson, Keoghs,
Kennedys, Phoenix Legal Services
and QM Legal Costs Solutions.
Finally, three ﬁrms are on the
specialist panel for cases that require
security clearance: Hill Dickinson,
Horwich Farrelly and Plexus Law.
Phoenix, based in Cardiff, was the
only Welsh practice to win a place
on the panels, which it said could
be worth up to £4m. This could
see the company double in size to
34 staff over the next two years.
Founder and managing director
Stephen Averill said: “When I set up
Phoenix, I wanted to stand out from
the competition with an ethos of
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nurturing and supporting the
individuals in my team and making
them feel valued. It’s a testament
to their skills and commitment that
we have achieved this prestigious
panel status, a game changer for
us, and we can now all look forward
to signiﬁcant future expansion with
real conﬁdence.”
ACL chair Claire Green said:
“The very fact that the government
has centrally procured costs law
services, as well as the value of
the contract, is further evidence
of just how crucial good costs
advice has become.
“All of those successful in the
tender – both law ﬁrms and
dedicated costs consultancies
– employ qualiﬁed Costs Lawyers
and, given the increasing complexity
of costs law and its centrality to
litigation, this focus on specialist,
expert advice will deliver a
signiﬁcant beneﬁt to taxpayers.”

News
NHS Resolution hails success in reducing
claimants’ costs budgets
NHS Resolution has hailed its
success in reducing claimants’
costs budgets as new ﬁgures
showed the amount it is paying
out to opposing lawyers has
fallen for a second year running.
Its annual report said damages
payments to claimants went up
14% to £1.4bn in the year, with a
further £385m attributable to
the higher discount rate.
NHS Resolution paid out £442m
in claimant legal costs, down from
£467m – “as the LASPO reforms
take effect” – following last year’s
£32m fall.
The report said claimant costs
in cases worth between £25,000
and £100,000 averaged £53,000
in 2018/19 (down from £60,000
the previous year). The average
costs for cases worth up to
£25,000 was £21,000.
But its own spending on defence
legal costs went up 8% to £140m
“as we have focused our activity
on early investigation and took
action to deal with the change
to the [discount rate]”.
NHS Resolution said its two costs
panel ﬁrms, Acumension and
Keoghs, have advised “in many
individual cases where costs budgets
have been reduced by hundreds of
thousands of pounds”. For the claims
managed by Acumension, judges
reduced claimants’ budgets by more
than £62m in total (based on cases
proceeding the whole way to trial).
The report said NHS Resolution
was facing up to “uncertainty” in
the legal environment – such as
how to apply both the proportionality
test and the ‘good reason to depart’
test – by “capturing data and market

intelligence to better inform
decision-making on legal spend
management matters at both a
strategic and tactical level, while
supporting proposals for ﬁxed costs
to be introduced in lower value
clinical negligence claims”.
The successful appeal on ‘good
reason’ in Barts Health NHS Trust v
Salmon “provides the opportunity
to have many phases of the bill
properly assessed by a costs judge
at the end of the case”, it added.
The report said NHS Resolution
“continues to make very substantial
savings in ‘change of funding claims’”
following the Court of Appeal’s
decision in Surrey v Barnet and
Chase Farm Hospitals NHS Trust
and other appeals.
It also highlighted the striking-off
of Andrew Good, joint owner of
Hull law ﬁrm Rapid Response,
after the High Court concluded
that he showed a “serious lack of
integrity” for overcharging the NHS.
“We ﬁrst reported our concerns
to the Solicitors Regulation
Authority in 2013, after which an
investigation was launched.”
The report said there has been
a “noticeable culture shift” towards
mediation; the number of
mediations more than doubled
from 173 to 397, compared to 62
trials. Three-quarters of cases
settled within 28 days of the
mediation. Costs Alternative
Dispute Resolution (CADR) is the
appointed mediator for disputes
arising from the recoverability of
legal costs, but the report did not
specify how many cases it handled.
Overall, the number of new claims
received in the year to 31 March 2019,
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10,678, was almost exactly the
same as the previous 12 months
despite rising activity in the NHS.
The number of non-clinical claims
increased very slightly to 3,585.
NHS Resolution chair Ian Dilks
said the Civil Justice Council should
receive a report on ﬁxed recoverable
costs for clinical negligence claims
this summer, which should lead to a
consultation by the Department of
Health and Social Care.
“As the National Audit Ofﬁce study
published in September 2017
concluded, in order to tackle the
drivers of cost, any strategy will need
to include legal reform. However, any
changes are now unlikely to take
effect before 2020.”

For regular news updates…
visit the Association of
Costs Lawyers’ website at www.
associationofcostslawyers.co.uk

ACL News

New-ish
kids on the block
The two new members of the ACL Council (well, one is a
former member back for another go) answer our questions

Can you outline your
career to date?
Derek Boyd: I began my
working life at Simmons and
Simmons in 1973, having left
school at 18 with an A-level
in Law. Simmons was still
quite a stuffy old ﬁrm in
those days. I started in
conveyancing, moved on to
trusts and probate and then
pensions, before settling
upon costs. I shall be forever
in debt to my mentor, former
ALCD member Brian Taylor
(now retired) for persuading
me to join his department.
I became a member of the ALCD upon its
inception in 1977. I joined Ince in 1980 and
left for a couple of years in 1982 to explore
freelance opportunities. I qualiﬁed as a
Fellow of the ALCD and settled back
in-house with Elborne Mitchel and then
Horrocks before rejoining Ince in 1987,
where I have remained ever since. It was
their kind support that enabled me to serve
on the ALCD Council from 1989 until 1998.
Natalie Swales: I started working in the ﬁeld of
costs in 2008, for Jaggards/Taylor Rose, where
I obtained the grounding to my knowledge of
costs and substantial advocacy experience.
Having decided that I wanted to move to London,
I worked at Civil and Commercial, gaining further

experience from a receiving party perspective
in drafting large bills of costs. I moved on to an
in-house role at Clyde and Co once I decided
that I wanted to progress in my career to gain
experience in commercial matters.
I started working in the commercial team
at Masters Legal Costs Services LLP in
December 2013, becoming an associate
in 2015 and a partner in 2018.
What made you become a Costs Lawyer?
DB: A classic case of right place, right time and
some encouragement from a good man.
NS: In all honesty, I had completed my LLB at
Exeter University and had not quite got around
to starting my legal practice course (LPC) or
looking for training contracts! A friend worked
in legal costs and suggested the role to me.
Due to the legal element, it seemed like a good
starting point that I would ﬁnd interesting.
Although I did complete my LPC in 2010,
I realised that I actually really enjoyed working
in costs and was progressing well in my career.
I decided to stay in this ﬁeld and am very glad
that I did. Luckily, my legal background has
been incredibly helpful in my role.
Why did you join the Council?
DB: First time? My boss Jeff Longman (who was
already on the Council) thought it might be a
good idea and they needed someone to take
on the role of honorary secretary. It proved a
highly enjoyable and rewarding experience and
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ACL News
I learnt a lot about a lot of things. I was younger
then. This time around, I am hoping that my
‘second wind’ may prove useful to the Council.
NS: Having worked in costs for over 10 years,
I have seen the profession progress but also
go through many changes and I wanted to be
as involved as possible in its future. Also, as
a partner in my ﬁrm, I think it’s important to
have a representative on the Council to be
a voice for my colleagues as well as peers
around the country.
I am relishing the opportunity to get involved
and bring a new voice to help support ACL
members and to ensure that the profession
ﬂourishes, as there are many issues which
the profession will face over the coming
years. I felt that now was the right time to
become involved in view of my experience
and knowledge of costs and hope that will
assist me in my role as council member.
What do think the importance of the ACL
is for Costs Lawyers and the legal profession
as a whole?
DB: Costs law has developed exponentially
over the past 40 years. You only have to
look at the size of Mark Friston’s excellent
tome to see how important this niche
subject is to the continuing development
of English jurisprudence.
But the topic of legal costs remains an
enigma to so many practitioners. It is my
belief that the ACL provides its members
with a distinct identity and promotes a
necessary awareness of their expertise to the
rest of the legal profession and the public.
NS: It is vital to have a representative body
for Costs Lawyers. It is not just a body to
protect its members, but also to provide
a means of recognition – enabling our
clients to know that we are regulated and
therefore promoting the profession.
What do you think the ACL’s main priorities
should be?
DB: Those who supported my election
will be aware of my concern over
membership numbers and this is
presently my main focus.

NS: The main priority should be establishing
the route to becoming a Costs Lawyer.
There have been numerous changes in
the format of the course and I would like
to see an accessible, stable course which
would result in a respected qualiﬁcation,
to ensure that those who are currently in
the profession can envisage a route to
further career progression.
More generally, the ACL needs to continue
to listen to its members and take their views
into consideration with regard to the future
of the profession. While costs could be said
to be a niche area of the law, I consider that
it is becoming more and more recognised
and respected, and the profession should
only continue to progress.
What do you see as the main challenges
for the profession over the next year?
DB: It is of continuing importance to apply
our proﬁle and inﬂuence as the
representative body for costs experts
to whatever challenges come along.
How we prioritise will be a matter for
Council, but I hope that we can openly
engage the membership at all times on
how such challenges should be faced.
NS: From a practical point of view, the
implementation of the electronic bill of
costs will be interesting – not least to
see how this affects detailed assessment
hearings in respect of speed, cost and utility.
The ongoing issues surrounding decisions in
relation to costs budgeting (such as ‘good
reason’ to depart from an approved budget)
and the application of the proportionality
test will continue to bring complexity, but
hopefully further case law will assist in
determining these positions.
The potential implementation of ﬁxed
costs in a further range of cases would of
course have a great impact upon the profession
and could have a link to the decline in new
members. As above, the main challenge will
be those costs consultants who wish to ﬁnd
a route to becoming a Costs Lawyer – I would
love to be able to help the ACL in achieving
that goal. ■
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Education
Strap

The

hard

yards

Two newly qualiﬁed members reﬂect on what
it has taken to call themselves Costs Lawyers
Patricia Houghton
I have worked in costs
for almost seven years
and am currently at Tri
Star Costs Ltd. Studying
the Costs Lawyer
qualiﬁcation with ACL
Training (ACLT) was
challenging for me as I have never studied law
before, having studied history and politics at
university. This meant I didn’t have the law
foundations a lot of other students had.
That being said, it was still rewarding. The
modules varied in topics, with some being
costs-related – which were familiar to me
– and others being more academic, which
gave me a foundation and an understanding
of a particular area of law. These latter
modules were the most difﬁcult at the time
but, reﬂecting now, were the topics I am most
pleased to have had the opportunity to study.
I felt particularly proud when I achieved

good feedback from the assignments in the
law modules and it is these elements that
make me really glad I did the course and gained
the qualiﬁcation – I now have so much more
understanding and knowledge surrounding
all aspects of my work. I feel much more
conﬁdent as a result of my study.
The delivery of the course differed from
my university study because it was based
online with weekly tutorials and involved a
lot of self-study. However, we did get a lot
of support and help from our tutors.
The exams were particularly difﬁcult, as
ﬁnding time to revise while working full-time
was tough, although I would like to mention that
Kirsty Allison was fantastic and a true credit
to ACLT. She gave up a lot of time to help as
much as she possibly could with her daily
revision seminars, which really got me through
the exams. I believe she is one of the reasons I
am able to say I achieved a distinction overall,
which is something I am really proud of.
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Dean Turner
I chose to complete the
Costs Lawyer course
because I wanted to gain
further knowledge and
experience to help progress
my career. I have worked for
DAS Legal Expenses since
2006. I conduct insurance audit assessments
of solicitors’ bills and negotiate adverse costs,
including preparing points of dispute.
The course was hugely beneﬁcial. I previously
had little experience of costs work outside
my core role. Suddenly, I was studying
professional ethics, business management
and legal accounts. I enjoyed learning new
skills, such as drafting a Supreme Court bill
of costs and completing claims in ﬁxed-fee
family cases. I doubt I would ever have had
the opportunity to experience these
disciplines without completing this course.
I was admitted as a Fellow of the Chartered
Institute of Legal Executives in 2008. This
entitled me to a number of welcome
exemptions from the Costs Lawyer course.
I found the three years challenging but

hugely rewarding. What I will take away from
the course is the conﬁdence gained to tackle
any costs issue. The research skills developed
have provided a familiarity with legislation
and case law, especially the CPR. I hope to
put into practice my knowledge gained of
preparing budgets, bills of costs using the
new ACL bill format and drafting CPRcompliant replies.
Without the support and guidance from
my tutors, Travis Raath and Mark Armstrong,
I would never have made it through the course.
The weekly online tutorials provided structure
and were most helpful when focused on the
impending assignment brief.
When it came to the annual exams, Kirsty
Allison’s revision seminars were second to
none. The daily sessions really helped me to
prepare, without which I am certain I would
have failed.
I will always remember the fantastic
experience of appearing in front of Master
Jennifer James. I am proud to have successfully
completed the Costs Lawyer course and
thrilled to have achieved a distinction. I now
look forward to what the future may bring. ■
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ACL opinion

Winning friends
ACL chair Claire Green recounts the Council’s latest work
on education, regulation and extending its inﬂuence

O

nce again, I have come
out of a Council meeting
inspired enough to put
pen to paper. The breaking news
is that we have measured the
levels of interest in the Costs
Lawyer course with a view to a
potential intake in January 2020.
Not only is the interest there, but
in numbers which support the
viability of running the course.
This is subject to sign-off by the
Costs Lawyer Standards Board
(CLSB), but I am pleased to report
that the conversations we have
been having are very encouraging.
Head of education Kirsty Allison
and CLSB chief executive Kate
Wellington have been working closely
together to ensure that, when we
invite the CLSB to lift the suspension
of the course, all the appropriate
boxes are ticked and our proposal
will be looked upon favourably.
There will be a lot of work required
in a very short space of time if we
are to be sure that a January intake
is possible, but we are conﬁdent
that this is achievable.
In and among the discussions,
there has been some adjustment
to the modular running order which,
we all agree, improves on the smooth
running of the course. There are other
changes under discussion, but for
now it is a case of ‘watch this space’.
In related news, watch out for
new CPD courses which are being
advertised. One of the most exciting

(if one can get excited about it!)
is the mock assessment of the
electronic bill. This ran successfully
at the Legal Aid Group annual
conference in mid-September.
A heartfelt thanks to our thespians
who did a great job: Master James,
Matthew Smith of Kings Chambers
and Ken Corness of Acumension.
We are currently investigating
delivering webinars. These are easy
to access and low cost for delegates,
which must be seen as a member
beneﬁt. Keep reading Kirsty’s articles
and blog for more information.
Regulation review
While all of the above has been going
on, Kate has also been deep in
conversation with Adam Grant, the
Council member leading on policy.
You all know from past reports that
the Legal Services Board (LSB) has
expressed concerns about the
operation of the CLSB. This led to a
less-than-glowing assessment report.
Our joint investigations revealed
that the operational documents
the ACL and CLSB had been relying
upon to facilitate the smooth running
of each organisation were outdated
and in need of urgent revision.
Fortuitously, these ﬁndings have
coincided with the LSB laying down
a revised set of internal governance
rules. Kate and Adam are working
on refreshed documents so that
we have them signed off by the LSB
within the transitional period set.
Still on regulation, Professor
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Stephen Mayson has published the
interim report of his Independent
Review of Legal Services Regulation.
The Council felt that, while there
was much to commend it, further
representations should be made
on behalf of our members. Professor
Mayson has expressed himself
willing to enter into dialogue - an
invitation which we will take up.
A formal written response to the
consultation is not required at this
stage but, following our discussions
with him, the Council believes we
should put something in writing.
Please read the report and share your
thoughts and/or concerns with us.
Forging links
We continue to forge links with
other stakeholders and recently
had a presence at an event run by
the Institute of Legal Finance and
Management event. The institute
boasts 2,000 members and
represents legal ﬁnance clerks and
managers. At the event, I brieﬂy
explored with its chief executive,
Tim Kidd, whether there could be
any collaborative work which would
be beneﬁcial to all concerned.
We are scheduled to meet again
in the coming weeks.
Our work on other member beneﬁts
continues and I hope to be able to
report further in my next article.
As ever, if any queries are raised
by the content of this article, please
feel free to contact us via the ofﬁce
or me directly. ■

The

word

ACL adviser Professor Dominic Regan reﬂects on how lawyers
can often fail in the simplest aspects of client care

A

few weeks ago, a good friend rang me in
a panic. Her organisation had received
a bill of costs in excess of £300,000 by
the receiving party. People had been away and
the time to raise a challenge was running out.
Astonishingly, three different Costs Lawyers
were, on a Monday afternoon, diverting cases
to voicemail.

Eventually, someone responded and, inevitably,
got a juicy bill to contest. This is not going to be
a regular event, but I promise you that this is a
true story.
When we are told that times are hard and
competition intense, it comes as a shock to
discover indolence. I have in mind leaving a
message with a prestigious car dealership
which I will not name, asking about a secondhand Mercedes-Benz. My call was not returned.
Marketing guru Professor Ian Cooper tells of
ringing solicitors posing as a potential client
and often not getting a return call.
In every ofﬁce, there should be a contact
supremo with the energy and intelligence to
ﬁeld urgent calls or mail and to convert them
into clients. Outﬁts spend serious money on
marketing when sometimes the client is knocking
at the door just waiting to be admitted.
Common courtesy
My other great complaint is about the failure to
simply say thanks when somebody sends you a
piece of work. Years ago, a commercial solicitor
asked me about a possible clinical negligence
claim involving the birth of her child. Scant
information was given to me, but it was blatantly
multi-track territory. I gave her the name of
someone I had come across who was accredited.

Today, I am much better informed and know a
wealth of talent. Anyway, he took it on. I never
heard a word and certainly did not get a postcard
saying thanks for the recommendation. That is
all I wanted and expected – common courtesy.
A recommendation from a happy client is
priceless. You might be conﬂicted in a matter and
so have to pass it on. The senior partner of a magic
circle ﬁrm told me this year that they have a very
short list of reliable ﬁrms whom they trust when
a conﬂict arises. Imagine how worthwhile it is to
be so recognised, and of course the work then
ﬂows seamlessly each time a problem rears up.
Satisfaction guaranteed
Lawyers are generally excellent at doing the job.
Securing the work can be more challenging, but
if there is no work…
You might well host a talk followed by a
reception for clients. I have attended two
magniﬁcent events hosted by chambers this
year. At the end of a working day, an hour of
talks followed by a glass of something decent
is the perfect formula. Never conﬁne the talk
to one topic for fear that parts of your audience
would have no interest in, say, fundamental
dishonesty. Put three or four items on the
menu and everyone will be satisﬁed.
The ﬁrst lesson I ever learnt in client care was
to ﬁre off a bill at the earliest opportunity, while
the hopeful tears of joy are coursing down their
cheeks. Lawyers fund so much, so often and for
too long. Getting money in the till is vital. Partners
are much better at this in general because they
see proﬁts ebbing away. Whatever the nature of
your business, bill fast and do not let things drift.
Those who pay promptly will inexplicably ﬁnd
that they somehow get a better service too! ■
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West in peace
Nick McDonnell asks: Has the application of the
new proportionality test passed away?

W
Nick McDonnell is a
Costs Lawyer and
director of Kain
Knight, and advised
the claimants in West
and Demouilpied

ednesday 17 July 2019
saw the handing
down of the
combined, unanimous Court
of Appeal judgment from
the Master of the Rolls (Sir
Terence Etherton) together
with Lord Justices Coulson
and Irwin in West and
Demouilpied v Stockport
NHS Foundation NHS Trust
[2019] EWCA Civ 1220.

For some who regularly practise in legal costs, it is
the most important judgment of the last six years.
West and Demouilpied (the latter pronounced
‘deh-moh-pee-yay’), on its face, is a decision about
the reasonableness and proportionality of postLegal Aid, Sentencing and Punishment of Offenders
Act 2012 (LASPO) clinical negligence after-theevent (ATE) insurance premiums, and in particular
those premiums of market leader ARAG.
However, the Court of Appeal, in exploring the law
and practice of such a premium’s proportionality,
sought also for the ﬁrst time to provide general
guidance on the post-LASPO proportionality test
on costs, still often referred to as the ‘new’ test.
Prior to West and Demouilpied, the closest
practitioners got was with a permission to appeal
application made to the Court of Appeal following
His Honour Judge Dight’s decision in May and Anor
v Wavell Group PLC and Anor over a year ago. On
that occasion, permission to appeal was refused
– leaving everyone disappointed and frustrated.
We now have some guidance on the new
proportionality test. Many believe the judgment
provides practical texture to what was often
considered an esoteric legal concept that was
impossible to apply consistently in practice and
in a principled manner.

However, some very respected legal
commentators not only believe the decision on
proportionality generally provides little practical
guidance and assistance, but that it has also, in fact,
made the task of ensuring costs are proportionate
signiﬁcantly more difﬁcult. But more on that later.
While the general judicial commentary in West
and Demouilpied on proportionality was where
the judgment largely ended up, let us return to the
original, core subject matter of the case which
informs us how the court reached its conclusions.
The appeals
The Jackson reforms brought many signiﬁcant
and fundamental changes to civil legal practice
and civil costs in particular. One of the main
changes was the revocation of a successful
party’s entitlement to recover success fees
and ATE premiums from unsuccessful party.
There were some exceptions to this revocation.
Claimants bringing claims for damages following
clinical negligence were able, after 1 April 2013, to
continue to recover an ATE premium where it
“relates to the risk of incurring liability to pay for
an expert report or reports relating to liability or
causation in respect of clinical negligence in
connection with the proceedings” (The Recovery
of Costs Insurance Premiums in Clinical Negligence
Proceedings (No2) Regulations 2013).
The court sensibly identiﬁed that “the availability
of ATE insurance, and the recoverability of the
relevant premium, is an important means by
which access to justice continues to be provided
in clinical negligence cases”.
While continuing to allow the recovery of clinical
negligence ATE premiums was a sensible and fair
element of the LASPO reforms in terms of access to
justice, it was a costs war waiting to happen between
the ATE insurance industry and the defendant seen
in the majority of clinical negligence claims – the NHS.
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The ﬁrst battle of this new costs war between
ARAG and the NHS dealt with arguments as to
whether and when post-LASPO clinical negligence
ATE premiums were reasonably incurred. This
culminated in ARAG prevailing over the NHS in
the Court of Appeal decisions of Peterborough
and Stamford Hospitals NHS Trust v McMenemy
and Ors [2017] EWCA Civ 1941.
ARAG and the NHS went head-to-head again
over arguments concerning the reasonableness
(West) and proportionality (Demouilpied) in
amount of those ATE premiums.
Background
Ms West and Mr Demouilpied brought clinical
negligence claims against the NHS culminating in
damages settlements of £10,000 and £4,500
respectively. Thereafter, Ms West and Mr
Demouilpied brought claims for costs of £31,714
and £18,376, each claiming and including an
ARAG block-rated ATE premium with a
recoverable element in both cases of £5,088
including insurance premium tax (IPT).
The assessments ﬁrst came before the courts
in early/mid 2016. In West, District Judge Iyer
reduced the premium to £2,600 (including IPT)
on the grounds that the premium claimed was
unreasonable. In Demouilpied, Deputy District
Judge Buckley reduced the premium to £650
(including IPT) on the grounds that the premium
claimed was disproportionate.
Following those assessments, hundreds of
cases were stayed pending the outcome of the
appeals, resulting in millions of pounds in ATE
premiums being unpaid. The West and
Demouilpied premium reductions were initially
upheld, on ﬁrst appeal, by His Honour Judge
Smith in the county court at Manchester.
However, after ﬁling second appeals in the
Court of Appeal, Irwin LJ recorded that the appeals
were “unusual and exceptional”. Having regard to
the approach taken by the Court of Appeal in
Rogers v Merthyr Tydﬁl County BC [2006] EWCA
Civ 1134, he directed that, to provide context to
the appeals, the post-LASPO insurance market
needed to be considered and so ordered that
there be a fact-ﬁnding/evidential hearing.
Evidence was subsequently heard by two
assessors – Mr Justice Kerr and Master Leonard –

from nine witnesses over ﬁve days in early April 2019.
The appellants gave evidence from individuals
representing ATE insurers (ARAG, DAS and LAMP),
an ATE insurance broker and the claimants’ solicitors.
The NHS’s evidence came from a costs draftsman
and a Costs Lawyer from Acumension and a
Costs Lawyer from the Medical Protection Society.
West – reasonableness
The assessors produced a 70-page report to
assist the Court of Appeal in determining the
West appeal as to reasonableness (a report
annexed to the ﬁnal judgment).
It is clear that, while the appellants’ evidence
sought to positively advance a position regarding
both the reasonableness and proportionality of
post-LASPO clinical negligence premiums, the
assessors’ found the respondent’s evidence
simply sought to produce “a body of evidence
largely designed to put the appellants to proof
of what they say, rather than advancing any
positive case on behalf of the respondent”.
Key ﬁndings by the assessors from the
evidence included:
• “Evidence heard from Mr Haynes [of ARAG], his
competitors and even from the respondent
indicates that ARAG’s clinical negligence ATE
premium is, for a market-wide product, fairly typical”;
• “To form any ﬁrm conclusion on the merits of
ARAG’s methodology, ‘expert evidence would
be needed’ and the respondent chose not to
put any before them”;
• Upon the respondent’s case being that the
ARAG premium was unreasonable and/or
disproportionate because cheaper premiums
were available, it was found that “neither of the
policies relied upon by the respondent would…
have been available to either of the appellants”;
• “ARAG’s insurance comes at more or less the
same cost as that of its competitors”;
• “The premium is, primarily, a function of the average
cost risk” rather than the limit of indemnity which
“plays a marginal role in the setting of recoverable
clinical negligence ATE insurance premiums”;
• There was “much force in the appellants’
submission to the effect that the post-LASPO
clinical negligence ATE market, though still
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Proportionality
immature, offers a variety of ATE insurance
products calculated in different ways: for example,
speciﬁcally for low-value claims, or for particular
ﬁrms of solicitors, or for the entire market”;
The assessors found credible the suggestion
that if “the reasonableness and proportionality of
insurance premiums were routinely to be judged
without reference to the cost of providing cover,
so that premiums were routinely recovered at a
level below burning cost… insurers might come to
regard the market is unworkable and leave it”; and
“The approach of the respondent for the
purposes of this hearing has been, rather than
advancing any positive case, to challenge the
evidence of the appellants and put their witnesses
to proof. Positive evidence from the respondent’s
witnesses has been limited.”
First principles
Having considered the assessors’ report and the
submission from counsel – Nick Bacon QC and
Rupert Cohen for the appellants and Roger Mallalieu
for the respondents – the court was clear that
“access to justice must… be the starting point for
any debate about the recoverability of ATE
insurance premiums in any dispute about costs”.
Pre-April 2013, Rogers settled much of the
disputes to the reasonableness and proportionality
of ATE premiums. As Brooke LJ famously said:
“District judges and costs judges do not… have the
expertise to judge the reasonableness of a premium
except in very broad-brush terms, and the viability
of the ATE market will be imperilled if they regard
themselves (without the assistance of expert
evidence) as better qualiﬁed than the underwriter
to rate the ﬁnancial risk the insurer faces.
“Although the claimant very often does not
have to pay the premium himself, this does not
mean that there are no competitive or other
pressures at all in the market.”
Subsequent to Rogers, but still pre-April 2013,
Simon J (as he was then) in Kris Motor Spares
Limited v Fox Williams LLP [2010] EWHC 1008
(QB) said: “I have concluded that, in a case where
the issue is raised as to the size of the premium,
there is an evidential burden on the paying party
to advance at least some material in support of
the contention that the premium is unreasonable…
“Where a real issue was raised, the court [in

Rogers] envisaged the hearing of expert evidence
as to the reasonableness of the charge. If an issue
arises, it must be raised by the paying party. This is
not to reverse the burden of proof. If, having heard
the evidence and the argument, there is still a doubt
about the reasonableness of the charge, that doubt
must be resolved in favour of the paying party.”
While the respondents sought to argue that the
law had moved on, the Court of Appeal judges in
West and Demouilpied stated that they continued
to “agree with that analysis” and derived the
following principles:
(i) Disputes about the reasonableness and
recoverability of the ATE insurance premium are
not to be decided on the usual case-by-case basis.
Questions of reasonableness are settled at a
macro level by reference to the general run of
cases and the macro-economics of the ATE
insurance market, and not by reference to the
facts in any speciﬁc case [McMenemy];
(ii) Issues of reasonableness go beyond the dictates
of a particular case and include the unavoidable
characteristics of the ATE insurance market [Rogers];
(iii) District judges and cost judges do not have the
expertise to judge the reasonableness of a premium
except in very broad-brush terms, and the viability
of the ATE market will be imperilled if they regard
themselves (without the assistance of expert
evidence) as better qualiﬁed than the underwriter to
rate the ﬁnancial risk the insurer faces [Rogers]; and
(iv) It is for the paying party to raise a substantive
issue as to the reasonableness of the premium
which will generally only be capable of being
resolved by way of expert evidence [Kris].
Therefore, challenges to block-rated premiums
must relate back to the market in one way or
another and would require expert evidence to
resolve. In reaching this conclusion, the court
allowed the appeal and, thus, the premium in full.
Demouilpied – proportionality
There was a dispute between the parties as to the
relevant rules when considering proportionality.
The respondent argued a narrow interpretation
was correct in that the case-speciﬁc factors of
rule 44.3(5) only should be considered. The
appellants argued a wider interpretation and that
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“all the circumstances” as outlined by rule 44.4(1)
also had to be considered. The court concluded
that the wider interpretation was correct.
It crucially also decided that, if a block-rated
premium has been found to be both reasonably
incurred and reasonable in amount, it must not
be reduced on proportionality grounds because
a block-rated premium bears no relationship to
the value of the substantive claim as the premium
is set by reference to the wider market and ATE
insurance is critical to access to justice in clinical
negligence claims.
The court went on to conclude that, when
considering proportionality, costs which are
regarded as ﬁxed and unavoidable should be left
out of account – court fees and clinical negligence
ATE premiums being examples. This approach was
already being adopted in practice, having been seen
in May v Wavell Group Limited [2017] 12 WLUK 679
and Malmsten v Bohinc [2019] EWHC 1386 (Ch).
The court went on to provide general practical
guidance to the application of the ‘new’ proportionality
test. The procedural stages go like this:
1. Costs are to be assessed on a line-by-line, itemby-item basis as to reasonableness (and optionally
proportionality). That exercise will produce an
assessed total ﬁgure of the reasonable costs.
2. The proportionality of that total ﬁgure must
then be considered by reference to both
CPR 44.3(5) and CPR 44.4. If that total ﬁgure
is found to be proportionate, then no further
assessment is required. If the judge regards
the overall ﬁgure as disproportionate, a third
assessment stage is required.
3. Where the overall ﬁgure is regarded as
disproportionate, the costs judge should go back
and consider various categories of cost, such as
disclosure or experts’ reports, or speciﬁc periods
where particular costs were incurred, or particular
parts of the proﬁt costs. At this stage, reductions for
proportionality should exclude those elements of
costs which are properly regarded as unavoidable,
such as court fees and the reasonable element of
the ATE premium in clinical negligence cases.
Once that is done and any further reductions have
been made, “the resulting ﬁgure will be the ﬁnal
amount of the costs assessment. There would be

no further stage of standing back… undertaking a
yet further review by reference to proportionality.
That would introduce a risk of double-counting”.
Some respected legal commentators have raised
concerns about this guidance. Professor Dominic
Regan described the decision as “a car crash of
Hindenburg proportions”. Costs barrister
Andrew Hogan called the judgment “astonishing”
and asks how it related to paragraph 52 of
Harrison v University Hospitals Coventry and
Warwickshire NHS Trust [2017] EWCA Civ 792.
Here, Davis LJ states: “I add that where, as here,
a costs judge on detailed assessment will be
assessing incurred costs in the usual way and
also will be considering budgeted costs (and
not departing from such budgeted costs in the
absence of ‘good reason’), the costs judge ordinarily
will still, as I see it, ultimately have to look at matters
in the round and consider whether the resulting
aggregate ﬁgure is proportionate, having regard
to CPR 44.3 (2)(a) and (5): a further potential
safeguard, therefore, for the paying party.”
Having been part of the team with conduct of
these appeals, the Court of Appeal guidance was
that which the appellants invited the court to make.
I would, therefore, respectfully have to disagree
with Messrs Hogan and Regan. Further, it is not, in
my view, inconsistent with Harrison in the slightest.
Davis LJ was clearly talking about the second stage
as set out above in determining whether the overall
reasonable ﬁgure is proportionate. If the answer is
‘Yes’, the action required is the third stage which is
to be applied to categories of costs or periods
where costs have been incurred.
Reﬂection
Until now, the concern with the application of the
new proportionality test was that ﬁnal, reasonably
assessed costs ﬁgures were being slashed
unpredictably at the whims of costs judges
on the grounds of proportionality in what often
appeared to be exercises of arbitrariness.
Going back to consider the categories of costs,
and omitting unavoidable costs, would seem to
have the effect of focusing the proportionality
exercise in a logical, principled and more
structured way. That can only be a good thing
can’t it? Time will surely tell. But the industry
does love a good costs war! ■
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Anthony Searle is a
barrister at Serjeants’
Inn Chambers

Anthony Searle reviews the latest decision in a growing body
of case law regarding the recovery of the bereaved’s inquest
costs as part of the costs of a subsequent successful civil claim
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Inquest costs

he funding of representation for the
bereaved at inquests is not just an
unlevel playing ﬁeld, but a total
quagmire that’s often more akin to the
aftermath of an outing of the 1988 Pontypool
front row on a rainy day in December.
The costs of representation at an inquest will
only be met from public funds in cases deemed
to be ‘exceptional’, where, as a minimum, article
2 of the European Convention on Human Rights
is engaged or where it can be shown that the
provision of advocacy for the bereaved family
at the inquest is likely to produce signiﬁcant
beneﬁts for a wider class of people.
Calls for non-means tested funding for the
bereaved, even with the support of the Chief
Coroner, have been rejected. Even the families
of those killed in the London Bridge attack were
told it was not in the public interest for them to
receive state funding at the inquests.
Against that background, it is unsurprising that
there is a growing body of case law regarding the
recovery of the bereaved’s inquest costs as part
of the costs of a subsequent successful civil
claim. The amounts at stake can be very large,
even though the civil claim will often settle
pre-action following pejorative inquest ﬁndings.
Some of the principles in play are now helpfully
set out in the recent case of Fullick v The
Commissioner of Police of the Metropolis [2019]
EWHC 1941 (QB), an appeal of a deputy master’s
order that the Metropolitan Police should pay
costs of over £88,000 following the pre-action
settlement of a claim for damages for breach of
article 2, negligence and misfeasance in public
ofﬁce in a death involving the police.

Background
Ms Jones was a vulnerable homeless woman
who had attended a police station voluntarily
as a witness. When she appeared to go to sleep
in the interview room, she was not roused.
When checked on later, she was not breathing.
She died in hospital eight days later.
Her relatives instructed lawyers to represent
them at her inquest. Two pre-inquest review
hearings (PIRHs) were held and a seven-day
inquest took place. The inquest jury’s narrative

conclusion found that the death had resulted
from methadone and alcohol intoxication
coupled with inadequate police policies,
procedures and training.
A few months after the inquest, and prior
to formally bringing proceedings, the parties
settled the proposed civil claim for £18,798.
First-instance costs decision
A bill of costs for £122,000 was presented at
the detailed assessment. This included costs
related to attending the two PIRHs and the
inquest itself, and around £36,000 for
documents work in preparation for the civil claim.
At ﬁrst instance, the Met Commissioner
accepted that the costs of attending the inquest
were recoverable but challenged the amount
claimed, as well as the claim for costs of the
PIRHs, on the basis that in this post-Jackson
era they were disproportionate. Attendance at
the PIRHs was not for the purpose of gathering
evidence for the civil claim (which would be
recoverable) but for assisting the coroner so, it
was argued, those costs were not recoverable.
The deputy master disagreed. He held that:
• The PIRHs “were instrumental in a number
of different ways in getting [the claimants’]
own pathology evidence heard at the inquest,
in compelling certain police witnesses to
attend”; and
• The inquest “went a lot further than evidence
gathering” and determined the issues to such
an extent that “settlement was capable of being
reached without the civil proceedings having
really needing to be progressed”.
As the deputy master put it, an inquest is not a
“passive” procedure where you “just go along
and just wait to see what comes out”. It was
“artiﬁcial” to say that the work and preparation
undertaken for the inquest was somehow not
part of the civil claim. The PIRH costs were,
therefore, deemed recoverable.
The appeal
The commissioner appealed on two grounds,
in essence that the deputy master:
• was wrong in law to conclude that the awarded
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costs of £88,356 were proportionate. In
particular, he failed to apply CPR 44.3 correctly
in treating the costs of the inquest as though
it represented the civil trial, and failed in any
event to reduce the total costs awarded even
if they were necessarily incurred; and
• wrongly accepted the claimants’ arguments
that the general costs of the inquest were
recoverable as costs of the civil action. It was
an error to treat the inquest as though it was
a trial of the civil claim, and the inquest costs
were not costs ‘of and incidental to’ the claim.

accept the defendant’s core submission that
the deputy master had erred in awarding the
costs relating to the inquest.
Mrs Justice Slade principally relied upon
two earlier cases which she considered
applicable, notwithstanding the subsequent
Jackson reforms:
• Re: Gibson’s Settlement Trusts [1981] Ch 179:
that three strands of reasoning applied in
deciding whether costs incurred before the
relevant proceedings were recoverable, namely
whether those prior costs were “of use and
service in the action… relevan[t] to an issue, and…
attributab[le] to the defendants’ conduct”; and
• Roach v Home Ofﬁce [2009] Inquest Law
Reports 45: that the costs of attendance at an
inquest are not incapable of being recoverable
as costs incidental to subsequent civil
proceedings, and the Gibson principles
should be applied in this regard.
The factor of ‘relevance’ was
highly important.

The commissioner submitted that she should
only have to pay the claimants’ costs of the
attendance at the inquest “which were for
evidence gathering for the civil claim and which
were reasonable and proportionate”.
This category of costs did
not include the attendance
at the PIRHs, the preparation
for the inquest, the time
The factors
spent on documents and
of relevance and
conferences with counsel.
Mrs Justice Slade essentially
The commissioner placed
set down a three-stage
proportionality
great emphasis on
approach for costs judges
will, again, be key
proportionality and
in considering inquest
in determining
contrasted the modest
costs in the context of
settlement sum of just
civil proceedings:
recoverability
over £18,000 to the costs
1. Relevance: Identify the issues
award of over £80,000.
raised in the civil claim and the
On the basis of rule 13 of the
relevance of matters in the inquest
Coroners (Inquest) Rules 2013,
in order to determine “whether any of
it was submitted, perhaps boldly,
those costs can in principle be claimed in
that because interested persons could
the civil proceedings”;
obtain disclosure of documents held by
2. Proportionality: If the threshold of relevance
the coroner and the recording of any
is passed, decide whether the costs claimed in
publicly held inquest, this provided a more
respect of the inquest are proportionate to the
cost-effective way of obtaining evidence
matters in issue in the civil proceedings;
than attending the inquest and PIRHs.
3. The amount: Disproportionate costs may
It appears to have been suggested that this
be disallowed or reduced even if they are
was a reason for concluding that the inquest
reasonably and necessarily incurred.
costs claimed were disproportionate.
The judge emphasised that a case-by-case
The decision
approach should be adopted.
On appeal, Mrs Justice Slade agreed with the
As to the commissioner’s reliance on the
commissioner so far as accepting the principle
claim settling at the pre-action stage, this did
that the functions of an inquest and of a civil
not necessarily point to the non-recoverability
claim were different. The judge did not, however, of costs relating to an inquest which contained
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issues relevant to a contemplated civil claim.
It is, of course, always open to any potential
defendant to admit liability prior to an inquest
in order to avoid or minimise any potential
liability for such costs (see Roach).
The judge acknowledged that the case was
not just about money but was important in holding
the police to account, in some measure, for the
deceased’s death. The settlement gave rise to an
agreement to revise policies, protocols and training.
Thus, the issues were of a wider public interest.
Moreover, it was right for the deputy master
to take into account that, once the inquest
conclusion had been delivered, the civil claim
could be resolved shortly afterwards. That
subsequent civil proceedings are speedily
compromised as a result of an inquest is not a
factor against allowing the costs of the latter.
Emphasising the important principles of
relevance and proportionality, she said: “The
costs incurred by the claimants in connection
with the inquest must be relevant to issues in the
civil claim to be recoverable as costs in that
claim. That requires identiﬁcation of outstanding
issues which are necessary to the civil claim in
respect of which the claimants’ case would be
advanced by participation in the inquest.
“The assessment also required the
identiﬁcation of what it was in that participation
(judge’s emphasis) which would assist with the
civil claim. The value of that assistance would
then be weighed against the cost of pursuing
that particular point in the inquest.”
The costs of the inquest, including attending
the two PIRHs, were found to be proportionately
and reasonably incurred.
Practice points
Despite the uneven, muddy landscape that can
leave bereaved families bogged down in their
search for funding, Fullick is a reminder that it is
possible for the bereaved to win the inquests
costs match in the end. A number of points for
practice arise:
• It remains likely that a large proportion of

inquest costs will be awarded in subsequent
successful civil proceedings;
• In order to satisfy Mrs Justice Slade’s threestage approach, a prospective claimant (or,
rather, her lawyers) should, so far as possible,
ensure that the work done for an inquest is
relevant to any contemplated civil proceedings;
• In particular, it will be necessary to consider at
the outset whether the likely total costs of
participating in the inquest will be proportionate
to its utility to the civil claim. This will be a difﬁcult
assessment to make, but it must be done;
• In this regard, it would be helpful at an early
stage to have a good grasp of the likely issues that
will arise and the extent to which the defendant’s
conduct is attributable to the deceased’s death;
• Prospective defendants should, where
appropriate, consider making early admissions
of liability and offers of settlement if they wish
to minimise or avoid potential liability for a
claimants’ inquest costs; and
• At the detailed assessment, defendants may
wish to prepare robust arguments in relation to
proportionality, even where the inquest costs are
said to be necessarily and reasonably incurred.
It should be noted that the decision in Fullick (as
well as those in Gibson and Roach) applies not
just to the costs of inquests but also to the costs
of other pre-action proceedings (or steps) which
may be related to an eventual civil claim.
The factors of relevance and proportionality
will, again, be key in determining recoverability.
See, for example, Powell v Chief Constable of
West Midlands Police [2018] Inquest Law Reports
215, where the court found that, in circumstances
that fulﬁl the three strands in Gibson, a claimant
could not only recover inquest costs but also the
costs of attending Crown Court proceedings
related to the death.
However, the costs of making a professional
complaint (such as the one to the Independent
Police Complaints Commission in Powell) are
unlikely to fall within the Gibson strands and are
unlikely to be either reasonable or necessary. ■
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Switched on
The claimant’s curse of failing to recover additional liabilities
following a funding switch from legal aid to a pre-LASPO
CFA has been broken, writes Michelle Walton
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T

o the woe of
claimant solicitors
up and down
the country, there
has seemingly been
a recent barrage of
Michelle Walton is
cases where the
a Costs Lawyer at
decision as to whether
Partners in Costs,
which was instructed
it was reasonable for a
by Potter Rees Dolan,
legally aided claimant
solicitors for AB
to change funding to a
conditional fee agreement (CFA) prior to the
introduction of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 (LASPO)
has gone in favour of the paying party.
That is, until the recent appeal case of
AB v Mid Cheshire Hospitals NHS Foundation
Trust [2019] EWHC 1889 (QB).
The ﬁrst instance hearing was held in
June 2018, following which Deputy District
Judge Harris, a regional costs judge, gave
an extempore judgment that the decision
of the claimant to switch in February 2013
was a reasonable one.
The defendant appealed. That appeal was
heard in July 2019, where the decision of the
lower court was upheld.
Background
The claimant suffered a catastrophic brain
injury in an accident. Through his litigation
friend, he instructed solicitors Potter Rees
Dolan in 2010, and was granted legal aid
funding. In February 2013, however, on the
eve of the LASPO changes, the claimant
decided to discharge the legal aid certiﬁcate
and enter into a CFA with a success fee and
after-the-event (ATE) insurance.
The matter settled in June 2017 for a
lump sum payment of £3.7m, with
periodical payments of £249,000. The
claimant duly served his bill of costs,
which included a claim for additional
liabilities of more than £400,000.
Within the points of dispute, the defendant
objected to the recovery of the additional
liabilities, arguing that they were unreasonable
on the basis that an alternative method of

funding, namely legal aid, was available to
the claimant and had already been used.
The claimant argued that the decision to
change to a pre-LASPO CFA was reasonable
for a number of reasons. One reason, however,
stood out above all others – the need for
freedom to instruct experienced experts.
Expert hourly rates
As all who deal with legal aid cases will know, in
October 2011 The Community Legal Service
(Funding) (Amendment Number 2) Order
2011 was brought in, heavily restricting the
hourly rates that what was then the Legal
Services Commission (LSC) was prepared
to authorise for experts. The rates set out
in the order were generally much lower than
the standard rates charged by experts.
While the 2011 order did not technically
apply in this case (because the legal aid
certiﬁcate had been granted prior to the
order), it was clear that the LSC was reluctant
to authorise hourly rates above those in the
order and said as much in correspondence in
a number of cases run by Potter Rees Dolan.
Indeed, the hourly rates of one expert
instructed in this case had been refused by
the LSC. Luckily, however, the expert agreed
to reduce his rate.
The main action
Instructions were received at the end of 2010
and, by November 2012, the claimant had
instructed three experts and a conference
was arranged with counsel. During the
conference, the orthopaedic expert expressed
the opinion that the claimant’s injuries were
not caused by the breaches of the defendant
and therefore causation could not be
established. The other two experts disagreed.
It was therefore clear that this was going to
be a difﬁcult case where experienced experts
would be required and they were likely to
charge higher hourly rates than the LSC would
be willing to authorise. As a result, the litigation
friend decided to enter into the CFA.
Was the decision reasonable?
The claimant relied on two witness statements
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in support of the argument that the decision to
change to a CFA was reasonable – one from
the litigation friend and one from a fee-earner
at Potter Rees Dolan, Lesley Herbertson.
Ms Herbertson set out the difﬁculties Potter
Rees Dolan had experienced with the LSC in
numerous cases around that time in relation to
obtaining authorisation for experts’ hourly rates.
The defendant argued that these ‘difﬁculties’
were too generic, with Surrey v Barnet and
Chase Farm Hospitals NHS Trust and Others
[2018] EWCA Civ 451 making it clear that the
question of whether a decision to switch funding
is reasonable cannot be answered at the macro
level and that it is the individual circumstances
of the case which must be considered.
As set out above, however, one of the
expert’s fees in this case had already been
rejected by the LSC, although the regional
costs judge found the claimant’s position
was weakened by the fact the expert had
agreed to act on the reduced rates.
Further, there were the major issues in
relation to causation, with the conducting
fee-earner, Helen Dolan, who was described by
DDJ Harris as “one of the most experienced
clinical negligence practitioners in the North
West of England, if not the whole country”,
putting prospects of success at just 51%.
It was considered that highly experienced
and specialised experts would be required to
prove liability in this high-value and complex
matter, but there was a fear that it would not
be possible to instruct such experts under
the legal aid scheme due to the restricted
hourly rates on offer by the LSC.
It was also clear that a new orthopaedic
expert would have to be instructed.
The judge found that the claimant did need
a CFA “to be free of the shackles of the LSC,
in order to properly conduct the litigation”.
The appeal
On appeal, the defendant once again argued
this reason was too generic, as the same
would apply to every case where experts
charging high hourly rates were involved.
Rejecting this, Mr Justice Dingemans
found the decision of DDJ Harris was not

a generic decision which would apply to
every catastrophic brain injury case, but a
reasonable decision made in the light of a
serious dispute between experts on causation.
Dingemans J recognised the key question
was what had changed between when legal
aid was granted and the decision was made
to change funding. He noted that “a serious
dispute” had arisen between the claimant’s
experts on the issue of causation, an issue
which was critical to the success of the claim.
“In circumstances where there had already
been an issue with one expert’s hourly rate
being more than the LSC would authorise,
and given the problem with hourly rates
being limited by the LSC on other cases,
a new funding arrangement was reasonably
considered necessary to be made.”
Failure to provide Simmons v Castle advice
It seems to be a common thread in most of the
reported legal-aid-to-CFA cases that no advice
on the loss of the Simmons v Castle uplift was
given to the clients. It seems fair to say that, in
the ﬁrst few months of 2013, this was an issue
not in the minds of claimant solicitors, who
clearly had no idea of the challenges they
would face from paying parties down the line.
Indeed, the lack of advice seemed to be
a main factor in the decisions in the three
Surrey cases and, for a while, it appeared that
lack of advice on the uplift may automatically
render the decision to switch to a pre-LASPO
CFA unreasonable.
Thankfully, following AB, that is clearly not
the case. In AB, a witness statement from the
litigation friend was served advising that, even if
she had been advised of the loss of the uplift,
she still would have made the decision to switch.
Lesley Herbertson’s statement also provided
comparisons, noting that the uplift would have
been in the region of £18,000, which – when
considered against eventual damages of several
million and the risk of not succeeding in the case
due to restricted expert evidence – was not a
loss that weighed signiﬁcantly in the balance.
As such, DDJ Harris found the decision to
switch funding was not negated by the lack
of the Simmons v Castle uplift advice.
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Dingemans J agreed, accepting that while
a failure to give sound advice may affect the
reasonableness of a decision, in this case
where liability had not been admitted (in
contrast to the three cases in Surrey),
causation was an issue and, where prospects
of success were said to be 51%, the
reasonableness of the decision was not
affected by the failure to give the advice.
Given the possibility of the claim failing,
the uplift was not a certainty.
Failure to advise on disadvantages
The CFA entered into by the litigation friend
was not a CFA Lite, even though it was the
practice of Potter Rees Dolan never to look
to clients for any shortfall. No advice was
given to the claimant on the increased
liability for shortfall under the CFA versus
the liability under the statutory charge due
to the much higher hourly rates charged
under a CFA rather than at legal aid rates.
This issue was touched upon in the ﬁrst
instance hearing and expanded upon at
appeal, with the defendant arguing that
the failure to advise on the disadvantages
of the CFA meant the decision could not
be found to be reasonable.

But Dingemans J found that DDJ Harris
“was right to reject that the failure to advise
on the potential additional liabilities for
hourly rate and success fee did not undermine
the reasonableness of the change”.
Relevance of the decision
While LASPO came into force over six years
ago, there are a lot of switching cases still in the
pipeline, many of which seem to have the same
issues – mainly no advice on the Simmons v
Castle uplift or disadvantages of a CFA.
Paying parties have been jumping on these
two failures and ascertaining that, as a result,
the decision to switch funding was based on
ﬂawed/incomplete advice and cannot therefore
be said to have been a reasonable decision.
Until AB, this seemed to be the thinking of
the courts too. Now we have this decision,
however, the future is looking brighter for
receiving parties facing such a challenge.
There does, of course, still have to be a genuine,
case-speciﬁc reason for the change, although it
does appear that this can be based on more
generic reasons. It is also clear that evidence
will likely be required to show that the any failures
in the advice did not materially and adversely
affect the decision to switch funding. ■
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Please, sir, I want some more
Conor Kennedy considers a recent ruling where the court’s power
to revise costs budgets upwards was in the spotlight
n Seekings v
Moores [2019]
EWHC 1476
(Comm), the
defendant
sought to
Conor Kennedy
revise his
is a barrister at
costs budgets
1 Chancery Lane
upwards
by a total of over £130,000 on
the basis that there had been
signiﬁcant developments in
the litigation.

I

His Honour Judge Worster, sitting as
a judge of the High Court, was asked
to determine (1) whether the court
has power to allow an increase in
circumstances where the vast majority
of the increased costs in the revised
budget have already been incurred,
and (2) whether on the facts there
were any signiﬁcant developments
which would justify a revision.
Signiﬁcant developments?
The judge dealt ﬁrst with the
question of what might constitute
“signiﬁcant developments”.
Highlighting the fact that the origin
of costs budgeting lay in the Jackson
reforms, HHJ Worster observed
that “the court expects parties to
prepare costs budgets with care”
and that “it is not consistent with the
overriding objective to allow parties
to amend their budgets because
they have overlooked something
or made some careless mistake”.
Two important functions of costs
budgeting was to allow litigants to

understand the costs consequences
of managing the case in a particular
way and to appreciate their possible
costs exposure.
The court then turned to consider
the defendant’s witness statement in
support. Dealing with the matters
raised therein, HHJ Worster held that:
1. The continuing cost of the electronic
disclosure platform should have been
anticipated by the defendant;
2. The claimant’s requests for
information had been made before
the defendant prepared his budget,
and therefore the defendant should
have budgeted for the requests;
3. The fact that the defendant had
incurred costs in unsuccessfully
resisting the claimant’s requests
for information was irrelevant.
It only indicated that the defendant
had failed to properly clarify his
case at the outset;
4. While the defendant had had to
review more documents than they
had anticipated, the documents
in question were the defendant’s
own documents and the defendant
should have accurately budgeted
for their review;
5. The fact that the greater number of
documents had increased the fees
charged by the defendant’s expert
was again due to the defendant’s
fault in failing to accurately assess
the number of documents that
would need to be reviewed; and
6. The defendant should have
anticipated that a list of issues
might be required, as such lists are
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invariably helpful in complex litigation
and the defendant should have
budgeted accordingly.
Retrospective increases
On the basis that there were no
“signiﬁcant developments”, the
judge considered it unnecessary
to determine the issue of the
court’s jurisdiction to increase
costs budgets where costs had
already been incurred.
It seems clear, however, from the
CPR rules cited, and from the judge’s
underlining of the word “future” in
paragraph 7.6 of PD3E and his general
discussion of the origins of costs
budgeting, that the court was leaning
against the applicant on the point.
Where there is a truly signiﬁcant
development, parties should apply
promptly to the court for permission
to revise their budgets before costs
have been incurred.
Conclusion
The message is clear: parties must
think carefully at the outset of
litigation about the work that will
need to be done.
Where there is a need to revise,
an application should be made
promptly. Lastly, it should be
remembered that costs budgets
should represent the upper end,
or ‘worst case’ scenario, of the
possible expenditure of a party.
Better to budget high and spend
low, than to budget with caution
only to later spend money on
applications to amend. ■

Costs orders

On the list

Will Potts reports on a master’s unusual decision to order
costs budgeting in a living mesothelioma claim

M
Will Potts is a partner
at DAC Beachcroft

aster Thornett
recently made
an interesting
case management
decision in a living
mesothelioma claim
by ordering that the
claim be subject to
costs budgeting.

It is usual for costs budgeting to be dispensed
with in the asbestos list, for the obvious
reason that the court is dealing with dying
or recently bereaved claimants, with living
claims being particularly time-sensitive.
The lack of costs budgeting frees up the
masters’ list to offer short-notice case
management conferences under the ‘show
cause’ procedure to either resolve the issue
of liability or to set down prompt directions
to trial. However, certain cases can involve
signiﬁcant and expensive expert evidence
and it was for this reason that the potential
for costs budgeting arose.
The arguments
The claim involved a living mesothelioma
sufferer who was undergoing private
immunotherapy and who also advanced
a substantial claim for the future private
care of his disabled wife. It was claimed
he would have provided for his wife but

for his death due to mesothelioma.
The claimant was permitted to rely
on expert evidence from a respiratory
surgeon, consultant oncologist, a care
expert and a further report in respect of
the life expectancy of the claimant and his
wife. The defendants were granted permission
to rely on their own expert care evidence as
well as life expectancy evidence.
In light of the signiﬁcant expert evidence and
trial time estimate of three days, the master
ordered the claimant to provide an estimate
of costs and thereafter the defendants had
the opportunity to request a budgeting
hearing. The claimant chose to serve the
estimate of costs in the form of a Precedent H
costs budget totalling around £230,000 with
future costs being approximately £135,000.
The defendants duly requested a budgeting
hearing. The parties exchanged budgets, with
the claimant serving two further budgets which
increased his overall costs to over £260,000.
Precedent Rs were exchanged but, a day
before the hearing, it was conﬁrmed that the
claimant’s position would be that any costs
budgeting would be opposed.
The claimant argued that such cases were
unsuitable for costs budgeting because they
are wildly unpredictable. It was submitted that
the lack of costs budgeting did not mean the
claimant has a free hand in incurring costs, as
detailed assessment would still take place at

ISSUE 5 | SEPTEMBER/OCTOBER 2019 | 28

Costs orders
the end of the action. The claimant’s position
was that costs budgeting would increase
satellite litigation in the list and that, in this case,
the majority of costs had already been incurred.
The decision
Master Thornett was not convinced and
ordered that costs budgeting take place, but
highlighted that it was not to be intended to
be prescriptive generally in the asbestos list.
The master held that, while the convention
was not to costs budget, those engaged in
the asbestos list are not immune from
proportionality of costs. While it may well be that
the overwhelming percentage of cases have no
suggestion of costs management, the usual
protocol is that the issue is expressly canvassed
at every case management conference, even
if the order to dispense with costs budgeting
usually goes through ‘on the nod’.
The master pointed out that, in catastrophic
personal injury and high-value medical
negligence cases, there is often a degree
of uncertainty about prognosis and these
are routinely budgeted. If matters arise
outside of the predicted path, there can also
be variation to the costs budgets. Flexibility
is regularly required and this was nothing that
should challenge experienced solicitors.
The fact that three different costs budgets
were ﬁled all within the space of weeks begged
the question as to whether strategising of
litigation and costs was under control and the
assertion that the majority of costs had been
incurred was not born out in the budgets.
Comment
This was an unusual case and a better-prepared
claimant would likely have better prospects
of opposing budgeting. The master was not
particularly impressed by the claimant’s
solicitors raising the objection very close
to the hearing and the increasing costs
budgets by the claimant served within a
short period did them no favours.
When dealing with claims in the asbestos list,
it is often presumed that the claim is not going

to be budgeted. With advances in treatment
options for victims of mesothelioma showing
some success in prolonging life and function,
it may be that fewer claimants will be seeking
one-day assessments as soon as possible, with
the need to preserve the position in relation to
the funding of future treatment likely to take
priority over a quick determination of the claim.
That being said, it is universally accepted
that capacity within the masters’ list for
short-notice hearings to be arranged in
living mesothelioma cases is vital. As both
claimants and defendants negotiate the
until-recently unchartered waters of
reaching suitable agreements for the
funding of uncertain private treatment,
this also creates the potential for the
need for short-notice hearings.
Costs budgeting on a more regular basis
could obviously impact this. However,
the masters also deal with claims such as
diffuse pleural thickening and asbestosis,
which are rarely time-sensitive in the same
way as living mesothelioma cases and could
arguably be dealt with in the county courts
or district registries, where costs budgeting
could take place.
Currently, there seems to be little judicial
appetite for such changes, with the masters
usually unwilling to reallocate such cases
out of the Royal Courts of Justice, and it
is understood that the updated practice
direction is expected to explicitly cover all
asbestos-related injuries.
This case is, however, another example of
costs inﬂation on mesothelioma claims which
quite exceeds the additional damages paid for
immunotherapy treatments. Costs budgeting
is perhaps one way of monitoring this and
challenging unnecessary costs on cases where
on many occasions defendant lawyers and
insurers are keen to agree funding for
reasonably incurred treatment.
The eventual outcome of the budgeting
exercise was that the claimant’s future costs
were reduced by around £70,000 – effectively
cut in half. ■
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A line in the sand

An attempt to make lawyers liable for a client’s claim where their costs
were the main head of damages has failed, explains Imran Benson

I

magine a case where
lawyers seek damages
on behalf of a client
which include their
unrecovered costs
in earlier litigation
Imran Benson is a
where they acted for
barrister at Hailsham
Chambers
the same client. If the
new claim fails, are they
personally liable for the winner’s costs?
This was the startling proposition advanced
in Willers v De Cruz [2019] EWHC 2183.
Lady Justice Rose has said that it is wrong.
Background
The facts of this case are surely unique
but the scenario, as we will see, could be
commonplace. Mr Willers was engaged in
an acrimonious dispute with the late Mr
Gubay, with Mr Gubay’s will designating
a fund to continue the ﬁght after his death.
One front of this dispute took place when a
company allegedly connected with Mr Gubay
brought a claim against Mr Willers. That action
failed and Mr Willers recovered some but not all
of his costs. Mr Willers sought to show that the
claim was a malicious prosecution instigated by
Mr Gubay and so brought proceedings against
his estate, a principal head of the damages being
the unrecovered costs of the company action.
The Supreme Court having decided that
there was a cause of action for malicious
civil prosecution, Rose J (as she then was)
heard the trial and decided on the facts
that there was no malicious prosecution.
Thus, Mr Gubay’s estate was entitled to its
own vast costs of the new action.
Mr Willers not being good for the money,

the estate sought to recover its costs from
Mr Willers’ lawyers. The lawyers had, in both
the company action and the malicious
prosecution claim, acted on a basis whereby
the commercial reality was that they would
not be paid more than was recovered.
In this way, Rose LJ had to decide whether it
was right that lawyers, acting in a failed claim
where the main head of loss was their own
costs in a previous action and where credit
had been afforded to an impecunious client,
should be personally liable to the victor.
Although this scenario might seem a rare
one, as explained by Jamie Carpenter (who
appeared for the solicitors), analogous
scenarios might readily arise. There might be
a disputed will leading to expensive litigation
between beneﬁciaries over the terms of the will
and the losing party may then sue the solicitor
who drafted the will in negligence where the
damages includes the wasted costs. Should the
losing party’s lawyers (if the same) be personally
liable for the costs of the negligence action?
Or imagine a negligent conveyancing of a house
where there may be litigation – for example, over
a disputed right of way which the conveyancer
did not notice – and the same solicitors may
be used in the proceedings between the
neighbours and the later proceedings in
negligence against the conveyancer. Should
such lawyers be personally liable for the costs
if the negligence claim fails?
Resolution
The court was shown the cases involving
non-party costs orders and those pertaining
to lawyers. The general thrust was where
lawyers, in accordance with their professional
regulation and rules, extended credit to the
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Where now on non-party
costs orders?
Stepping back from the case of Willers v
De Cruz and the context of an application
made against lawyers, it is hard to conclude
that the non-party costs jurisdiction is
anything other than a mess.
On the one hand, the appellate courts
emphasise the discretionary nature of
the jurisdiction muting the development
of bright lines as to when it will and won’t
result in an order.
On the other hand, they carve out separate
principles relating to lawyers, directors or
insolvency practitioners and pure funders
and simply ignore the uneasy relationship
which might otherwise exist in relation to
the concept of limited liability.
The Willers case is interesting because,
although at ﬁrst blush it appears to involve
a doomed attempt to ﬁx the lawyers with
a non-party costs liability, the case drew
an analogy due to an alleged ﬁnancial
interest in the result by the lawyers, with
the decision in the Court of Appeal in

impecunious or acted on a conditional fee
agreement, they would not be personally liable
for the costs of the successful opponent, since
to do so would deter lawyers from acting and
thus diminish the right of access to the courts.
As Rose LJ put it: “There is a strong public
interest in ensuring that impecunious claimants
can have access to justice even if that means
that successful defendants are left substantially
out of pocket. Because of this, legal
representatives should not be at risk of a third
party costs order unless they are acting in some
way outside the role of legal representative.”
The executors for Mr Gubay argued that the
distinguishing factor was that in this case the
primary purpose of the failed malicious
prosecution claim was to recover the lawyers’ fees
in the company action. They were the ones who
would beneﬁt and so they should compensate
the opponent when that gamble failed.
Although Rose LJ said the decision was “very
difﬁcult”, she rejected this argument. The main
reasons were: (1) if different lawyers had acted

Myatt v National Coal Board (No 2) [2007]
EWCA Civ 307, where it will be remembered
a non-party costs order was made as the
appeal to the Court of Appeal in that case
had been pursued for the lawyers ﬁnancial
beneﬁt case, making them a ‘real party’.
Moving away from the result in Willers, which
is an encouraging decision for lawyers and
their professional indemnity insurers, one is
struck by the head-on collision of policy and
principle in this area of law, which surely must
be straightened out at some point by the
Supreme Court.
The policy is plain: no-win, no-fee litigation
as a statutory exception to the principles of
maintenance and champerty must be made to
work. Otherwise, access to justice is curtailed.
But, in other contexts – for example, the
director of an insolvent company which
defends a claim unsuccessfully – it is hard
to see why policy demands that the principle
of limited liability be sacriﬁced on the altar
of access to justice.
Andrew Hogan is a barrister at Ropewalk
Chambers in Nottingham

for Mr Willers in the malicious prosecution
claim, then this allegedly distinguishing factor
would not exist, yet instructing a new team
would have been difﬁcult and more expensive;
(2) litigation can take many twists and turns,
and it was not desirable to broaden the
potential personal liabilities of lawyers acting
properly; (3) the examples given above
show how any liability here could rapidly
develop inappropriately; and (4) the lawyers
were prevented by privilege from revealing
the advice given to Mr Willers and it must be
assumed that they gave advice unaffected
by their ﬁnancial interests.
Comment
This case had attracted a lot of interest and
the executors are bound to seek permission
to appeal. The ramiﬁcations, if it had been
successful, would have been considerable
since it would have considerably broadened
the scope of lawyers’ personal liability. But,
for now, there is a line in the sand. ■
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Family law costs
Timokhina v Timokhin [2019]
EWCA Civ 1284
The appellant mother and
respondent father had been involved
in proceedings concerning their
children, during the course of which
the mother was imprisoned in Russia
on criminal charges. The father was
granted permission to return with
the children to Russia, subject to
the mother making an application
for a stay or ﬁling an appeal.
The mother issued an application
for permission to appeal and an
urgent hearing was set. At that
hearing, the judge refused the
mother’s application for a stay
and adjourned the application
for permission to appeal (the July
order). The July order was silent
as to costs. Discussions regarding
the appeal took place in light of the
mother’s incarceration. In due
course, she withdrew her appeal
but the issue of costs of the
proceedings remained in issue.
At a costs-only hearing, the judge
ordered the mother to pay, among
other things, the costs of the July
order, as well as the costs incurred
by the father for the abandoned
appeal. The mother appealed.

Issues and decisions
Whether the judge had been wrong
to make a costs order in respect
of the July order and whether,
overall, the costs order had
been disproportionate.
Rule 28 of the Family Procedure
Rules did not prohibit the making of a
retrospective order where no order
had been made. Whether a court
would in fact make such an order
depended upon the circumstances
of the case and, where costs had
not been mentioned in the original
order, an application would
necessarily be considered by the
court against the backdrop of CPR
44.10(1)(a) that, as a general rule,
the party seeking the order for
costs was not entitled to an order.
However, in referring to a ‘general
rule’ in CPR 44.10(1)(a)(i), the
intention had been to leave the
court with a residual discretion.
Accordingly, the judge had had
jurisdiction to make an order for
costs in respect of the July order.
In the circumstances of the case,
however, the costs ﬁgure awarded
by the judge had been unreasonable
in amount pursuant to CPR 44.4(1)
(b)(ii) and the global ﬁgure would
accordingly be reduced.
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Appeal allowed in part.
Joshua Viney (instructed by
Hughes Fowler Carruthers) for the
mother. Stephen Jarmain (instructed
by Withers) for the father.

Bankruptcy law costs
Ardawa v Uppal and another
[2019] EWHC 1663 (Ch)
The appellant (A) appealed against
the judge’s decision, dismissing his
amended application to: (i) set aside
an order authorising substituted
service of a bankruptcy petition; (ii)
annul the bankruptcy order against
him; and (iii) dismiss the bankruptcy
petition. The appeal was allowed
regarding the order for substituted
service, but otherwise dismissed.
The ﬁrst respondent petitioning
creditor (U) and the second
respondent trustee in bankruptcy
sought an order for their costs of
the appeal to be paid as an expense
of the bankruptcy and contended
that the court had no power to
summarily assess those costs.
A challenged the level of costs
being sought by the respondents.
Issues and decisions
(1) Whether the matter was governed

Case notes
by the Insolvency Rules 1986, SI
1986/1925 (IR 1986) or whether the
current Insolvency (England and
Wales) Rules 2016, SI 2016/1024
(IR 2016) applied.
A’s application to annul had been
ﬁled before the commencement
date of the IR 2016, so the hearing
before the judge, and the order
that she had made, had been
governed by the IR 1986. Regarding
the present hearing, the order
of the judge had had the effect of
determining A’s application, and
so came within rule 14(2)(a) of the
IR 2016. The present appeal fell
within rule 14(3). That required the
appeal to be made in accordance
with the IR 2016, and hence those
rules governed the appeal.
(2) Whether U should be awarded
her costs.
U had clearly been the ‘winner’ of
the hearing and the starting point
was, therefore, that she should
have her costs. However, the
appropriate approach depended
on the circumstances of the
particular case. A had succeeded
on part of the case and it accorded
with the justice of the case that that
should be recognised in the order
for costs. U’s costs would be
reduced to reﬂect that.
Further, the court had been
signiﬁcantly misled by evidence
adduced by U, and that ought to
be reﬂected in the order for costs,
in accordance with CPR rule 44.2(5)
(a). The appropriate discount from
U’s costs was 40%.
Rule 12.42(1) of the IR 2016
provided that the court ‘may’ order
costs to be decided by detailed
assessment. Detailed assessment
was not mandatory when the
court was making a costs order
in proceedings before it and

Russia: Dispute over father taking children abroad
contrasted with the wording of
rule 12.42(1), which signiﬁcantly
referred to the costs ‘of any person’.
It was accordingly addressing a
different form of costs, namely a
charge or expense which was a
liability of the estate outside the
scope of court proceedings.
If the court, therefore, could
order a detailed assessment, it
could, where it considered that
a detailed assessment was
unnecessary, conduct a summary
assessment. That made obvious
good sense. Where it could be
achieved without difﬁculty, the
whole thrust of modern procedural
rules was that it should be done.
Some of the costs claimed were
disproportionate and unreasonable.
The amount awardable would be
reduced to reﬂect that. The total
amount claimable was £18,020.64.
U would be able to recover 60% of
that sum, namely £10,812.
(3) Whether the trustee was entitled
to his costs.
On the case law, where a bankruptcy
order was annulled, the trustee could
not recover his costs under the
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priorities rule from the bankruptcy’s
estate since the bankruptcy had
been set aside. The court could
ﬁll that ‘lacuna’ and make provision
for the trustee’s costs, either
through its inherent jurisdiction
or by the imposition of a condition
under section 282(4) of the
Insolvency Act 1986.
The situation was different when
the annulment application failed and
the bankruptcy continued. The fact
that the trustee’s costs of legal
proceedings were payable out of the
estate determined the source from
which the fund would come. It did
not remove the normal role of the
court regarding the costs of legal
proceedings conducted before it.
Where the costs were legal costs
incurred in proceedings before the
court and the court was asked to
make an order for those costs by
directing that they be paid out of
the estate, there was no reason
why the normal provisions of CPR
part 44 concerning costs of court
proceedings should be displaced
in their entirety when they could
be readily applied with any
appropriate modiﬁcation.

Case notes
Accordingly, the court which had
heard and determined the appeal
had jurisdiction to address the
amount of costs which the trustee
sought to recover for his costs of
that appeal. The court could do
so by either directing a detailed
assessment or, where appropriate,
by a summary assessment. The
present case was clearly one for
summary assessment.
Taking into account the various
factors, the trustee was entitled
to costs of £4,750 plus VAT, which
came to £5,700, to be paid out of
the estate.
Alan Tunkel (instructed via the
Direct Access scheme) for A.
Oberon Kwok (instructed by Sydney
Mitchell) for U. Gavin McLeod
(instructed by Morgan Phelps
Solicitors) for the trustee.

CFAs
EPX (a child proceeding by her
mother and litigation friend) v
Milton Keynes University Hospital
NHS Trust [2019] EWHC 1508 (QB)
In July 2005, the appellant was
born prematurely at a hospital in
Great Yarmouth. Her mother
subsequently tested positive for
Group B Streptococcus (GBS). The
appellant was given intravenous
antibiotics because of her mother’s
GBS and she was transferred to
the respondent’s hospital. Blood
cultures revealed that the appellant
had contracted GBS. Following
her discharge, the appellant’s
condition deteriorated. It was
later conﬁrmed that she suffered
very extensive brain injury.
The appellant brought a personal
injury claim against the respondent.
In June 2006, a full legal aid
certiﬁcate was granted to the
appellant’s solicitors which was

limited to obtaining medical or
clinical notes and records, obtaining
one medical report per specialism
and complying with all steps under
the clinical dispute pre-litigation
protocol, among other things,
with a costs limitation of £3,500,
excluding VAT.
In June 2008, the Legal Services
Commission (LSC) increased the
costs limitation to £7,500. In March
2009, the legal aid certiﬁcate was
amended, increasing the ﬁnancial
limit to £20,000, excluding VAT.
In August, the respondent’s
solicitors responded to the letter
of claim, denying the allegations in
relation to the appellant’s hospital
stay up to 14 August 2005.
Subsequently, the appellant’s
solicitors wrote to the LSC asking
for an increase in the ﬁnancial
limitation from £20,000 to £27,500,
and for conﬁrmation to issue
formal court proceedings. The
appellant’s solicitors later informed
her litigation friend that the LSC was
not prepared to increase funding.
In July 2012, the appellant’s
solicitors wrote to the LSC stating
that they had instructed four
experts, contending that a minimum
of £30,000 would be appropriate in
a four-expert case. They later wrote
to the litigation friend, stating that,
while they were allowed to issue
formal court proceedings, they had
no funding to instruct counsel to
draft particulars of claim or to pay
the issue fee. Further, the appellant’s
solicitors stated that the LSC
remained concerned about the
merits of the claim and that it had
stated that it would re-assess
whether LSC funding should
continue on receipt of the defence.
Alternative methods of funding
were considered and, following a
discussion with the litigation friend,
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the appellant’s solicitors wrote to
the LSC inviting them to discharge
the certiﬁcate to enable them to
enter into a conditional fee
agreement (CFA).
On 4 December 2012, the
appellant’s solicitors wrote to the
litigation friend conﬁrming the
availability of after-the-event (ATE)
insurance, the premium being
£27,600 plus tax, and explaining
that, if the case was successful, the
premium could be claimed from the
respondents and, if unsuccessful,
it would be paid by the insurers
themselves. The ATE insurance was
to run in conjunction with the CFA.
The claim was eventually settled
for £1.8m and annual periodical
payments for care and case
management. The parties agreed
base costs in the sum of £262,000.
The quantum of the additional
liabilities was also agreed in the
sum of £152,440, which comprised
a success fee of £125,116 and ATE
of £27,324. However, the master
found that none of the reasons put
forward by the appellant’s solicitors
justiﬁed the change in funding. He
therefore held that the appellant’s
additional liabilities were not
recoverable from the respondent.
The master, in so ruling, had
considered Surrey v Barnet and
Chase Hospitals NHS Trust and
others [2018] All ER (D) 25 (Apr).
The appellant appealed.
HELD: Appeal dismissed.
Issues and decisions
(1) Whether the master had erred
in his decisions; in particular, in
rejecting any reliance on the
changes to the recoverability of
additional liabilities, which came
into effect on 1 April 2013. The
appellant submitted that, while

Case notes
that had not been the immediate
reason for the transfer to CFA, plus
ATE, it was obviously important
context to any issue of timings.
It was settled law that, where the
client was faced with a choice
between two alternative courses
of action which would involve
incurring costs, it might well be the
case that both courses of action
were reasonable, even if one was
more costly than another. Whether
the incurring of costs was or was
not reasonable would depend on
the facts that were relevant to the
particular case under consideration.
The burden of proof lay on the
receiving party. The paying party
was, at least, entitled to ask why
the receiving party had switched.
In those circumstances, it was up
to the receiving party to justify his
choice. That entailed examining
the reasons why the choice had
been made.
Where the litigant had followed
the solicitor’s advice, the real issue
was not the advice, as such, but
the reasons why the receiving party
had made the choice that he had.
If the reasons for that choice were
contained in the advice, then the
advice constituted the reasons.

A costs judge was entitled to examine
the reasons why a receiving party
had made the choice that he had. In
many cases, that would entail looking
at the advice that he had received.
In the present case, the ﬁrst
ground was rejected. Although the
letter to the litigation friend, dated
4 December 2012, had been based
on the premise that the additional
liabilities would be recoverable
from the respondent, there was
no evidence that there had been
any communication with the
litigation friend as to the pros and
cons of the possibility of a success
fee coming out of the appellant’s
damages in a post-April 2013 CFA.
In those circumstances, on the
evidence, the master had been
entitled to ﬁnd as he had, because
it (the change of funding regime on
1 April 2013) had formed no part of
the decision making process. In
other words, that had not been one
of the reasons for the switch.
(2) Whether the master had erred
in rejecting the appellant’s case
that it had been reasonable to
change funding before receipt
of the defence. In particular,
whether the master had had

Premature birth: Change in funding not justiﬁed
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no proper basis to reject the
appellant’s solicitors’ unchallenged
evidence that the claim would
become uninsurable once a defence
denying liability was received.
The second ground of appeal was
rejected. There was insufﬁcient
evidence that the possibility of
a lack of ATE insurance after April
2013 had ever actually been taken
into account in the present case,
and there was nothing in the
contemporaneous documents
to support that. The master had,
therefore, been entitled to make
the ﬁnding he had, namely that
there was no explanation given
to the appellant’s mother that
the possibility of the LSC funding
being withdrawn would justify a
change in funding. Further, the
master had been entitled to ﬁnd
that the overwhelming reason
for changing funding was an
entirely separate one.
(3) Whether the master had been
wrong to reject the appellant’s case
that the reason, or alternatively, a
principal reason, for the change in
funding had been the concern that
LSC funding might be withdrawn if
the defence was ﬁled and served.
The third ground had to fail, because
the evidence was not untraversed.
There was an abundance of
contemporaneous documentation
to support the master’s ﬁndings.
(4) Whether the master had been
wrong to conclude that it had been
unreasonable of the appellant’s
solicitors to obtain quantum reports.
It might not be unreasonable to
obtain early quantum reports.
However, it was not unreasonable
not to obtain them. Such reports
were commonly not obtained until
after a liability/causation trial.

Case notes
That reﬂected the way LSC funding
was outlined in the checklist. There
was always a risk that a defendant
might make a speculative part 36
offer before any quantum reports
had been obtained.
However, such an offer was usually
made where liability looked very
problematical for a claimant and a
defendant made a low offer which
the court was asked to approve
because of the very substantial
danger of total failure. It would be
rare for either: (i) a defendant to
make a very substantial offer of
a seven-ﬁgure lump sum, plus
periodical payments without any
quantum report; and/or (ii) a court
being asked to (or approving) an offer
in a case which was strong on liability
and which did not have the beneﬁt
of some quantum evidence.
If such offers became a real
problem in large-scale personal
injury litigation, such that claimants
were being put at serious cost risk
when they could not obtain quantum
reports because of LSC certiﬁcates,
then one would have expected it to
have surfaced and that, either the
exception in authority would be
used perhaps more than it was, or
there would be other steps taken
to counteract the problem.
If it had been the solicitors’
practice to instruct quantum experts
in the early stages without seeking
authority from the LSC to do so, then
they had done that at their own risk.
Thus, the costs of such steps
outside the costs limitation could
not be counted as costs counting
towards the costs limitation in the
certiﬁcate. On that basis alone,
the master’s decision was correct.
The master had correctly directed
himself as to the principles of law
set out in the Surrey case. He had
found that neither of the reasons put

forward by the appellant’s solicitors
had justiﬁed the change in funding
and he had, therefore, disallowed
the additional liabilities. On the facts,
the appeal had to be dismissed.
Robert Marven QC (instructed
by Scrivenger Seabrook) for the
appellant. Alexander Hutton QC
(instructed by Acumension) for
the respondent.

Costs orders
Jofa Ltd and another v Benherst
Finance Ltd and another
company [2019] EWCA Civ 899
The respondents invested in a joint
venture property development
and alleged that a company, JMT,
retained to manage the
development, defrauded them of
large sums of money apparently
through invoices allegedly issued
by the appellants who were a small
building company and its sole
director and shareholder.
The appellant denied that the
invoices had been issued in the
amounts claimed. The respondents
requested that the appellants
complete authorisations permitting
sight of bank statements as part of
their investigation but acknowledged
that the appellants were under no
obligation to do so. When they
received no reply, they sent a
pre-action letter (the letter) listing
documents that they wished to view.
Again, no response was received
and so the respondents issued an
application for a Norwich Pharmacal
order, with the respondents asking
the judge to order that the appellants
pay the costs of the investors’
application for the Norwich
Pharmacal order against them on
the basis that they should have
provided the documents requested
from them voluntarily without the
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need for the investors to go to court.
The judge made the orders sought
and ordered that the appellants pay
a proportion of the respondents’
costs of applying for a Norwich
Pharmacal order. In making the costs
order, the judge took as a starting
point that the usual order was that
there should be no order for costs.
The appellants appealed.
Issues and decisions
(1) Whether, in deciding what order
to make about costs, the judge
adopted the wrong starting point,
which was that the usual order would
be that no order should be made as
to the costs of the application. The
appellants submitted that, as the
judge approached the question of
costs on the wrong legal basis, her
costs order should be set aside.
In the present court, it was common
ground between the parties that the
correct starting point on an
application for Norwich Pharmacal
relief was that the applicant should
normally be ordered to pay the
costs of the party ordered to give
disclosure, including the costs of
the application.
The language used by the judge
showed that the judge either had
not taken on board, or at some point
before she came to give her decision
had lost sight of, the proposition that
the costs of the application should
normally paid by the applicant.
Whatever the explanation for the
judge’s error regarding the normal
order for costs on an application
for a Norwich Pharmacal order,
an error it undoubtedly was.
It followed that the court had
to exercise its own discretion in
the matter.
(2) On what basis should the court
exercise its discretion?

Case notes
As a general rule, the applicant for
a Norwich Pharmacal order would
be required to pay the other party’s
costs of the application (as well as
that party’s costs of complying with
the order). The parties, however,
disagreed as to the extent of that
presumption and the circumstances
which justiﬁed departure from the
general rule.
Norwich Pharmacal applications
were not ordinary adversarial
proceedings. If the party from
whom disclosure was sought was
ordered to bear its own costs, or
even to pay costs incurred by the
applicant, it had no means (unlike
the applicant) of recovering those
costs from the wrongdoer.
It was hard to envisage
circumstances in which it would
be just to award costs against a
respondent to a Norwich Pharmacal
application who, before agreeing
to disclose documents, had done
no more than require the applicant
to satisfy the court that such an
order was appropriate.
The starting point was that a
person from whom disclosure of
documents or other assistance
was sought under the Norwich
Pharmacal principle had not owed
any legal duty to the party seeking
assistance to provide information,
without a court order.
In the present case, the appellants
had not opposed the application.
To the contrary, they were happy
to cooperate with any enquiries
provided they were fully reimbursed
for their costs. At the hearing, the
second appellants adopted the
position that although they had
not formally consented to the
order sought by the investors,
they did not object to it (except
insofar as the investors were seeking
their costs of the application).

The documents sought by the
investors were documents belonging
to the appellants, including bank
statements, which they were prima
facie entitled to keep private. It was
not unreasonable for the appellants
to require the respondents to satisfy
the court that an order for disclosure
should be made and to insist that
any order should include, as an
undertaking to the court and not as
a promise made in correspondence,
a requirement to reimburse the
appellants for any costs reasonably
incurred in complying with it.
It was also relevant to take into
account the obvious disparity that
existed between the parties in the
case in terms of their sophistication,
resources and legal representation,
as well as the background of the
earlier communications from the
investors’ solicitors. Further, in the
course of these communications,
the solicitors had repeatedly told
the second appellant that he did
not have to answer any questions
and that any information he provided
might be used in criminal
proceedings against him.
No criticism could be made of the
second appellant for not accepting
the invitation made in the letter of
to disclose a long list of documents
on a voluntary basis and for
requiring the respondents to
satisfy the court that an order
for disclosure of the documents
sought should be granted.
The failure to respond to the
letter had not caused any prejudice
to the investors and did not warrant
departing from the general rule as
to costs to the extent of ordering
the appellants to pay a proportion
of the costs of applying for a
Norwich Pharmacal order.
The appeal would be allowed
and the order for costs made by
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the judge set aside. As a substitute,
there would be no order as to the
costs of the application for Norwich
Pharmacal relief.
As the successful party, the
appellants should be paid their
costs of the appeal which would
be summarily assessed in the sum
of £13,000.
Graeme Kirk (instructed by
AMZ Law) for the appellants.
Jonathan Cohen QC (instructed
by Edmonds Marshall McMahon)
for the respondents.
Criminal law costs
Re: Somaia (Lord Chancellor
intervening) [2019] EWHC
1227 (QB)
The private prosecutor brought a
private prosecution against the
defendant for fraud. The defendant
was convicted and sentenced, and
a conﬁscation order was made
against him. The private prosecutor
commenced proceedings for the
appointment of a receiver over
the defendant’s assets to enforce
the conﬁscation order. The
proceedings included applications
for declarations that certain
transfers of money were tainted
gifts caught by section 74(1) of the
Criminal Justice Act 1988.
After the proceedings were largely
settled, the court decided that the
money that had passed to the
defendant’s wife was not a tainted
gift and made an order for costs in
the wife’s favour. The court also
made orders that the private
prosecutor’s costs of the
proceedings which had been settled
should be paid out of central funds. It
then held that the private prosecutor
was entitled to be paid out of central
funds both his own costs as
prosecutor and the costs he had
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been ordered to pay to the wife.
The prosecutor sought to recover
those costs out of central funds
submitting a bill of costs to the
Legal Aid Agency’s criminal cases
unit. The Lord Chancellor then
applied to intervene and to have
the order set aside or varied.
Issues and decisions
Whether there was a basis for the
private prosecutor to recover his
costs under section 17 of the
Prosecution of Offences Act 1985
(POA 1985).
The wording of section 17 was, in
itself, broad enough to encompass
civil proceedings in the High Court
to enforce a conﬁscation order
and not limited to ‘criminal
proceedings’. There was good
reason for that because the
conﬁscation proceedings were

toothless without an adequate
enforcement mechanism.
Where the prosecution was
brought by a public body, for the
public good, the costs of the
prosecutor would be paid out of
public funds (irrespective of the
outcome) and there was good
reason to place the private
prosecutor in the same position.
However, the legislative
background and authority provided
strong indications that the legislative
intent had been that section 17
should only apply to criminal
proceedings and should not
have such broader application.
There was further support for that
in the fact that it would be surprising
if the prosecutor could recover costs
out of central funds in circumstances
where the defendant could not.
The regulations made under the

POA 1985 did not provide for the
determination of costs in
proceedings in the High Court. The
POA 1985 had, itself, been amended
in such a way that, if not ﬁxed by the
court, there was no mechanism to
determine the amount to be paid out
of central funds to the prosecutor in
proceedings in the High Court.
The Lord Chancellor was right
to submit that section 17 was
not intended to apply to civil
proceedings in the High Court,
even if they were consequential on
criminal proceedings. Accordingly,
section 17 was not applicable to
the present proceedings and the
previous order would be set aside.
Kennedy Talbot QC (instructed by
Gardner Leader) for the private
prosecutor. Rupert Cohen
(instructed by the Government Legal
Department) for the Lord Chancellor.
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