June 2018: Unit 3 Marker Guidance
The marking rubric and guidance is published as an aid to markers, to indicate the
requirements of the examination. It shows the basis on which marks are to be
awarded by examiners.
However, candidates may provide alternative correct answers and there may be
unexpected approaches in candidates’ scripts. These must be given marks that fairly
reflect the relevant knowledge and skills demonstrated.
Mark schemes should be read in conjunction with the published question paper and
any other information provided in this guidance about the question.
Before you commence marking each question you must ensure that you are familiar
with the following:
 the requirements of the specification;
 these instructions;
 the exam questions (found in the exam paper which will have been provided to you
along with this document); and
 the marking rubric for each of the questions which you have been asked to mark.

The marking rubric for each question identifies indicative content, but it is not
exhaustive or prescriptive and it is for the marker to decide within which band a
particular answer falls having regard to all of the circumstances including the
guidance given to you. It may be possible for candidates to achieve top level marks
without citing all the points suggested in the scheme, although the marking rubric
will identify any requirements.
It is imperative that you remember at all times that a response which:
 differs from examples within the practice scripts; or
 includes valid points not listed within the indicative content; or
 does not demonstrate the ‘characteristics’ for a level
may still achieve the same level and mark as a response which does all or some of
this. Where you consider this to be the case you should make a note on the script
and be prepared to discuss the candidate’s response with the moderators to ensure
consistent application of the mark scheme.
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Section A
Candidates must answer ALL of the questions in this section.
Question 1:

Law firms tend to operate within a matrix, as diversified
organisations, where each department is controlled by individual
partners. Discuss alternative ways to structure a law firm that may
lead to innovation.

Total Marks Attainable

10

Fail = 0-4.9
Pass = 5+
Merit = 6+
Distinction = 7+
Indicative Content
Credit a discussion on traditional business models:

Marks
Up to 4 marks

The bait and hook model: where the initial product is offered at
a low price with the profit generated from recurrent sales of
products or services.
The bricks and clicks model: there is an online and offline
presence.
A subscription model: a monthly or annual fee is paid for the
provision of goods of services.
A franchising model: where rights to use the name or
Trademark are sold.
Credit a discussion on Mintzberg's models:
Mintzberg suggests: there are seven ways to ideally structure
an organisation.
In the first five: there is a core part of the organisation that
exerts key influence over its structure.
The Entrepreneurial Organisation: Shaped by a strategic apex
creating centralisation. It generally has few staff, minimal
division of labour, little hierarchy, with power focused strongly
with the chief executive and is coordinate through direct

Up to 6 marks
To achieve MORE
than a pass a
candidate must
link their
knowledge to the
question and
explain
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supervision.
The Machine Organisation: This is shaped by its
technostructure – planner, financial controllers, schedulers etc.
It works on the basis of standardised routines and operating
tasks. Again, it is highly centralised and controlled, with formal
communications, operating units, tasks grouped under
functions, elaborate administrative systems. It has centralised
decision-making and a clear distinction between management
and staff.
The Diversified Organisation: This is a set of semi-autonomous
units under a central administrative structure; it is this central
middle line which shapes the organisation. In effect, it is a
multiplicity of machine organisations in the way it functions.
Here, though, there are a number of relatively self-sufficient
units. The units are usually called divisions with a central
administration referred to as the headquarters, which allocates
capital and tracks performance.
The Professional Organisation: This is driven by its operating
core and aims towards professional autonomy. This is built
around the skills and knowledge of professional staff who are
employed because they know how to do the job and are relied
upon to deliver. They therefore have a high degree of autonomy
and power sits with the expert. Standards are set outside of the
business. This is a highly democratic business and can be
difficult to ‘manage’.
The Innovative Organisation: The core to this are the support
staff and teams. These are often research based organisations
which deliver through being flexible in rapidly changing
environments, relying on experts, training, letting people get on
with their job as they see fit in multi-disciplined teams. Unlike
the professional organisation, this expertise is not bound by
professional standardised routines and skills. It is an adhocracy
rejecting bureaucratic controls and avoiding emphasis on
planning and control. Whilst this can cause issues and a
rejection of management, it is the way to achieve the
innovation and flexibility required.
3

The Missionary Organisation: At its core, it is the mission, its
ideology, that counts above all else. This core is clear, focused,
distinctive and inspiring. This is supported through strongly held
traditions and values to which staff readily identify and who
share common values. There is a strong standardisation of
norms and people who join such organisations are recruited to
and sign up to these, reinforcing the whole core. This is often
considered in the context of religious organisations, but can
equally be seen in a range of Japanese firms and some
American ones such as McDonalds.
Political: This doesn’t really have a core, or co-ordinating
mechanism, and perhaps should not be included in a list of
business models. In a real sense this exists to a degree in all
organisations, often characterised by conflict. It is when this
becomes more pervasive and extreme that it becomes a
problem and the organisation is not able to function due to
continuous conflict and a lack of shared objectives or even
processes.
A discussion on any other relevant points and alternative
theorists, e.g:

Up to 1 mark

Charles Handy: produced a model of business based on its
organisational culture. This provides an insight into how an
organisation can be structured and managed as well as an idea
of the type of organisation a person might fit in to best.

Question 2:

Explain the steps you would need to take in order to get the
relevant licence to set up a regulated entity.

Total Marks Attainable

10

Fail = 0-4.9
Pass = 5+
Merit = 6+
Distinction = 7+
Indicative Content
Required:

Marks
Up to 5 marks
4

Application would be made to licensing authority: in order to
get a license. This will be the relevant approved regulator
providing they have been designated as a licensing authority by
the LSB.
Section 73(1) of the Legal Services Act 2007: Licensing
authority means the LSB or an approved regulator that has
been delegated as a licensing authority.

To pass students
MUST describe
how an
application should
be made and
dealt with

Section 18 of the Legal Services Act 2007: Defines approved
regulator.
Section 73(2) of the Legal Services Act 2007: the LSB is a
licensing authority in relation to all reserved legal activities, and
an approved regulator is a licensing authority in relation to any
reserved legal activity in relation to which the designation is
made.
Section 84 of the Legal Services Act 2007: sets out the rules for
granting a license.
Section 84(1) of the Legal Services Act 2007: the licensing
authority must consider any application that is made to them.
Section 84(3) of the Legal Services Act 2007: the licensing
authority can only grant a license if they are satisfied the
conditions of the licence will be complied with.
Section 84(4) of the Legal Services Act 2007: if a licence is to be
granted, it must be granted as soon as reasonably practicable.
Section 84(5) of the Legal Services Act 2007: the licence will
take effect from the date it is issued.
Credit any reference and examples of how compliance with
authorisation rules would need to be demonstrated in order
to get a licence, e.g:
Section 83(3) of the Legal Services Act 2007: licensing rules
made by an approved regulator have effect only at a time when
the approved regulator is a licensing authority.
The Solicitors Regulatory Authority (SRA): is a licensing
authority and has authority to grant licences for five reserved
legal activities: conduct of litigation, rights of audience, probate

Up to 4 marks

To achieve MORE
than a pass a
candidate would
need to show the
importance of
demonstrating
compliance with
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activities, administration of oaths and reserved instrument
activities.

the relevant
authorisation
rules

The SRA Authorisation Rules 2011: would need to be complied
with if making an application to the SRA.
Rule 8.5(b) and (d) of the SRA Authorisation Rules: require that
SRA regulated firms have compliance offices for legal practice
and finance and administration.
Credit a discussion on any other relevant rules in relation to
the licence, e.g:

Up to 2 marks

Section 85 of the Legal Services Act 2007: the terms of the
license must state the reserved legal activities that are being
granted and any conditions that need to be fulfilled.
Section 86 of the Legal Services Act 2007: Modification of
licence.
Section 87 of the Legal Services Act 2007: Registers of licensed
bodies.
Section 86 of the Legal Services Act 2007: Evidence of status.

Question 3:

Discuss how the SRA requirements to manage and supervise the
business may be met by implementing a risk management policy.

Total Marks Attainable

10

Fail = 0-4.9
Pass = 5+
Merit = 6+
Distinction = 7+
Indicative Content
Required:
Chapter 7 of the SRA Handbook 2011: Management and
supervision of a firm. Everyone has a role to play in the efficient
running of a business, although of course that role will depend
on the individual's position within the organisation.

Marks
Up to 5 marks

To pass
candidates MUST
set out the
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The SRA does not define the risk management principles: that
it expects firms and individuals to employ when running a
business. Instead, it describes outcomes that must be achieved
in order to comply with the SRA principles.
Outcome 7.1: firms must have a clear and effective governance
structure and reporting lines.

framework of
requirements to
manage and
supervise an SRA
regulated firm

Outcome 7.2: They must also have effective systems and
controls in place to achieve and comply with all the SRA
Handbook principles, rules and outcomes and other
requirements of the Handbook.
Outcome 7.3: requires firms to identify, monitor and manage
risks to comply with all the principles, rules and outcomes and
other requirements of the Handbook, if applicable, and to take
steps to address and identified issues.
Outcome 7.4: firms must have in place systems and controls for
monitoring the financial stability of the firm and risks to money
and assets that the firm holds entrusted by clients and others.
Again, there is also an obligation to take steps to deal with any
issues that may be identified.
Outcome 7.5: firms must comply with legislation
Credit a discussion on risk management policies and their
application, e.g:
A risk management policy should contain: details of risk
management responsibilities; your definition of risk; your
process for identifying and/or reporting risk; your system for
evaluating risk; details of the risks you have identified; and
responses to those risks, i.e. your process for managing them.
No strict regulatory requirement to develop a risk
management policy: but devising and maintaining one will
allow firms to identify, monitor and manage risks and will
provide evidence to the SRA that they are running the business
in accordance with sound risk management principles; and
managing risks to comply with the SRA Handbook.
Any relevant point to describe the risk management process

Up to 3 marks

To achieve MORE
than a pass a
candidate would
need to
demonstrate an
ability to apply
the risk
management
principles to the
question

Up to 4 Marks
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(credit any point raised and applied) e.g:
Risk Management Process: initiate, identify, assess, plan
responses and implement response.
Initiate: this defines the scope and objectives of risk
management. A key output is the risk management plan.
Identify: anyone can raise risk. These should be documented on
risk log.
Assess: this requires some form of quantitative risk analysis.
Plan Responses: generally, these fall into 1 of 4 categories avoid, reduce, transfer or accept.
Implement Responses: and recorded on the log, carry through
any action and monitor the risk if it has not been removed.
Risk Evaluation: consider how likely is it that the risk will come
to pass and have an impact on the project; and if it does come
to pass and how severe will the consequences be. These aspects
can be given a score and one multiplied by the other in order to
produce an overall severity rating for the risk. This then gives
you an indicator of which risks require your most attention and
resources.
Consider focus needed (can be divided into four categories):
avoid: in this type of response you change some element in the
project so the risk is no longer there; reducing: is taking some
action to make its likelihood less likely or impact less severe;
transfer: means making someone else responsible for the risk;
or you could just accept it: and deal with it when it arises or see
it as so severe there is no point in worrying.
Risk Log or Register: Risks are normally recorded and tracked
using a risk log or register. The log is usually managed by the
project manager and will often also have review and diary dates
in order to help keep track.

Question 4:

Explain what claims may be brought against a costs firm where the
firm have terminated the employment of one of their employees.
8

Total Marks Attainable

10

Fail = 0-4.9
Pass = 5+
Merit = 6+
Distinction = 7+
Indicative Content

Marks

Required:

Up to 5 marks

Highlight risks: unfair dismissal, discrimination and breach of
contract (including wrongful dismissal and constructive
dismissal).
Unfair Dismissal Claims: Most common claim. Employees can
only claim unfair dismissal if they’ve worked for a qualifying
period - unless they’re claiming for an automatically
unfair reason. Claim may be made by an employee who is
dismissed on grounds of incapability.
Section 108 of the Employment Rights Act 1996: requires an
individual to have been in employment for one year’s
continuous service unless they were employed after 6 April
2012 when a two-year requirement applies.
A discrimination claim: for example, if an employee contends
that the only reason they were subjected to a performance
management process was because of a protected characteristic.
Equality Act 2010: makes it law that every private, public and
voluntary organisation must not discriminate against employees
and people that use their services because of particular
characteristics.
A breach of contract claim: in relation to any failure by the
employer to comply with its contractual obligations, including
any contractual capability or disciplinary procedure.
Wrongful dismissal: There is no qualifying period for wrongful
dismissal claim. Wrongful dismissal claims are normally made
where there is been a breach of contract. Such a breach may be
due to taking unfair disciplinary action, failure to provide a safe
working environment, or failure to investigate harassment and
9

victimisation complaints.
Constructive dismissal: occurs where an employee feels that he
has been given no option but to resign from his job. It is for the
employee to prove that his employer committed a breach of
contract so serious that he was unable to remain in his role.
Any other relevant point to describe the termination of
retainer (credit any case law/points of law correctly cited and
applied) e.g:

Up to 6 marks

Section 98 of the Employment Rights Act 1996: Poor
performance falls into one of the potentially 'fair' categories for
dismissing an employee. To avoid a claim of unfair dismissal an
employer would need to demonstrate an honest and
reasonable belief in an employee's incapability to do the job to
the level required and demonstrate that it has carried out the
performance management and dismissal process in a fair and
reasonable way.
Assessing an honest and reasonable belief in an employee's
incapability to do the job to the level required and way
performance management process carried out: the
Employment Tribunal will in part have regard to whether the
employer has complied with the ACAS Code of Practice on
Disciplinary and Grievance matters (ACAS Code). Not only will a
failure to follow the ACAS Code be taken into account in
determining if the dismissal is fair, it can also result in an
increase in any unfair dismissal compensation by up to 25%.
Section 4 of the Equality Act 2010: sets out the protected
characteristics (age, disability, gender reassignment, marriage
and civil partnerships, pregnancy or maternity, race, religion or
belief, sex, sexual orientation (gay, lesbian or bisexual)). The
normal time limit for making a discrimination claim in the
employment tribunal is 3 months less one day from the date
when the discrimination happened (section 123(1) of the
Equality Act 2010). Under section 124(2) of the Equality Act
2010 a tribunal may make a declaration as to the rights of the
complainant and the respondent in relation to the matters to
which the proceedings relate; order the respondent to pay
compensation to the complainant or make an appropriate
10

recommendation.
Counter-claim: If an employee makes a breach of contract claim
to an employment tribunal, the employer can make a
counterclaim. Both claims have to be heard, and it is possible
for an employee to lose his or her claim and for the employer to
win. Patel v RCMS Ltd (1999 IRLR 161; EAT), Patel brought a
breach of contract claim and RCMS lodged a counterclaim for
damages for Patel’s breach of contract in failing to return
computer equipment. Patel had failed to make her claim in time
and was barred, but the tribunal allowed RCMS’s claim. The EAT
found that there was nothing in law to say that if the
employee’s claim failed, the employer’s claim was automatically
lost, and ruled that it should be heard.
Claims of wrongful dismissal: can be made to a tribunal within
three months of the dismissal, or a case can be taken at county
or High Court up to six years after the dismissal. Claims brought
to a tribunal are capped at £25,000, and legal costs can be
recovered if the claim is taken to the county or High
Court. Whilst damages are based on salary and benefits for the
notice period, there is no cap on the amount that can be
awarded.
Constructive dismissal claims: Constructive dismissal is a way of
establishing the fact of dismissal when there has been no
formal termination of the contract by the employer.
Constructive dismissal is not a claim in its own right as an
alternative to wrongful or unfair dismissal. An employee may
use constructive dismissal as evidence that s/he was dismissed
as part of a claim that the dismissal was either wrongful at
common law and/or unfair under section 94 of the Employment
Rights Act 1996 1996.
Bullying: The Employment Rights Act 1996 provides basic
protection, although the concepts of “bullying” and
“harassment” are not defined within it. The Protection from
Harassment Act 1997, originally designed to deal with stalkers,
has been used by both employees and employers.
Whistleblowers who have been bullied or harassed may rely on
the Public Interest Disclosure Act 1988.
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Section B
Candidates must answer THREE questions in this section out of the following five.
Question 5:

You work for a firm of solicitors, Hathrop and Skiller, located in
Oswestry. You are dealing with the detailed assessment of a claim
for damages and losses incurred as a result of a fatal accident which
occurred on the 26 December 2013.The matter was ultimately
compromised at a Joint Settlement Meeting and a final order was
made on 3 April 2017 which included authority for costs to be
assessed. Miss Green is the solicitor that has conduct of the matter.
The bill of costs in the matter was drafted by a former colleague of
yours and it takes into account a costs management order dated 19
July 2016.
You have perused the file and have noted that you are seeking an
upward departure from the budget in two phases and in the
remaining phases you are seeking less in the bill of costs than was
allowed for in the costs management order.
The paying party has indicated that at detailed assessment they will
be seeking that if the Master reduces the hourly rates in relation to
the incurred costs that s/he also applies the same rates to the
budgeted costs. The paying party contends that this should be done
by the Master reviewing the estimated hours in the agreed budget
and applying the assessed hourly rates to retrospectively arrive at a
revised (reduced) figure for each phase.

Write the body of a memo of advice to Miss Green. Set out the
hurdles you must overcome in order to achieve a departure from the
costs management order in respect of all phases of the budget and
the merits of the paying party’s position in relation to hourly rates.
Total Marks Attainable
20

Fail

up
to
9.9

An answer which deals with the basic requirements of the question, but in dealing with those
requirements only does so superficially and does not address, as a minimum, all the criteria
expected of a pass grade (set out in full below). The answer will only demonstrate an awareness
of some of the more obvious issues, for example simply outlining the rules. The answer may not
indicate any real understanding that costs management is in place in order to ensure cases are
managed proportionately. The answer will be weak in its presentation of points and its
application of the law to the facts. There will be little evidence that the candidate fully
understands how the CPR operates and any view expressed will be unsupported by evidence or

12

authority.

Pass

Merit

Distinction

10+

An answer which addresses MOST of the following points: When a CMO will be made, how the
court will approach making a CMO, the different approach taken to budgeted costs and incurred
costs at a CMC and the impact of a CMO on assessment. There will be some discussion and on
what amounts to a good reason. Candidates will demonstrate a good depth of knowledge of the
subject with good application and some analysis, although the candidate may demonstrate some
areas of weakness.

12+

An answer which addresses ALL of the points required for a pass (as set out above) PLUS there
will be evidence that the candidate has a very good understanding of the law in some depth, but
this may be expressed poorly or may be weak in places but strong in others. The candidate
should show very good, appropriate references to the relevant law and authority. Work should
be written to a very high standard with few, if any, grammatical errors or spelling mistakes etc.

14+

An answer which includes ALL the requirements for a pass (as set out above) PLUS the
candidates’ answers should demonstrate a deep and detailed knowledge of law in this area and
an ability to deal confidently with relevant principles. All views expressed by the candidate
should be supported by relevant authority and/or case law throughout. The candidate may make
the link between applications to amend and the conflict between agreed/approved budgets. The
candidate should be able to show critical assessment and capacity for independent thought on
the topic. Work should be written to an exceptionally high standard with few, if any,
grammatical errors or spelling mistakes etc. taking into account it has been written under exam
conditions.

Indicative Content
Required:

Marks
Up to 5 marks

CPR 3.15: Costs Management Orders
CPR 3.15(1): The court can manage the costs of any party.
CPR 3.15(2): where a costs budget has been filed, the court will
make a costs management order unless it considers the matter
can be conducted justly and proportionately without a costs
management order. A costs management order will:
✓ record the extent the incurred costs were agreed;
✓ the extent budgeted costs were agreed; and
✓ the approval of budgeted costs once revised.

To pass
candidates MUSE
include an
explanation of
what a CMO is
and the impact
where costs are
assessed

CPR 3.15(3): once a CMO has been made, the court can control
the recoverable costs.
CPR 3.15(4): The court can record on the face of the order any
comments on the incurred costs to be taken into account at
detailed assessment.
CPR PD 3E 7.10: the CMO concerns only the phase totals; it is
not the role of the judge to fix or approve hourly rates; and any
13

detail within the budget is for reference purposes only.
CPR 3.18: When costs are assessed on the standard basis where
there is a costs management order consideration must be given
to the last approved or agreed costs budget of the receiving
party and there cannot be any departure from this unless there
is good reason. Additionally, any comments made on incurred
costs can be considered.
Credit discussion on good reason to depart and hourly rates,
e.g:
Harrison v University Hospitals Coventry and Warwickshire
NHS Trust [2017]: CPR 3.18 is not ambiguous. Estimated costs
agreed and subject to a Cost Management Order have already,
in theory, been through a detailed assessment. It would be
going against the intent of the rule to require another detailed
assessment of estimated costs to be performed without ‘good
reason’.
Merrix v Heart of England NHS Trust [2017]: Carr J did not
define what a ‘good reason’ to depart from the budget would
be. BUT if the party had spent less than the budgeted sum,
complying with the indemnity principle would be a good reason.
She also commented that, when considering hourly rates,
changing the rates might be a good reason to award a different
sum for certain phases.

Up to 8 marks

To achieve more
than a pass
candidates MUST
apply the
authority to the
facts of the
question

RNB v London Borough of Newham [2017]: Hourly rates have
also been deemed a good reason to depart because they are a
mandatory component in Precedent H which cannot be
subjected to the rigours of detailed assessment at the CCMC.
Bains v Royal Wolverhampton NHS Trust [2017]: High Court
decision held the opposite that a reduction of hourly rates for
incurred costs was not a good reason to depart from the CMO.
Nash v Ministry of Defence [2018]: A reduction in hourly rates
for incurred costs does not appear to mean it follows that there
should be a reduction on budgeted costs.
Jallow v Ministry of Defence [2018]: SCCO decision. Followed
Bains and Nash, a reduction of hourly rates for incurred costs
did not mean the same rates should be applied to budgeted
costs.
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Credit any reference to how the CMO is likely to have been
made, e.g:

Up to 5 Marks

CPR 3.12 (1): costs management applies to all Part 7 Multi Track
except where the claim is over £10 million, on behalf of a
person under the age of 18 (a child), proceedings are the
subject of fixed costs or scale costs or the court otherwise
orders.
CPR 3.13(1): provides that (except for litigants in person or as
the court may otherwise order), all parties must file and
exchange budgets:
✓ Where value under is not less £50,000 with DQs.
✓ Any other case not less than 21 days before CMC.
CPR 3.13(2): In the event that a party files and exchanges a
budget all other parties, not being litigants in person, must file
an agreed budget discussion report no later than 7 days before
the first case management conference.
CPR 3.16: Any hearing which is convened solely for the purpose
of costs management (for example, to approve a revised
budget) is referred to as a ‘costs management conference’.
Redfern v Corby BC [2014]: The court may, in determining the
amount of a given phase to which approval is given, take into
account the costs incurred to date by setting a figure which
impliedly criticises those costs as being excessive and leaving
very little for prospective costs.
CPR PD 3E, 7.3: When reviewing budgeted costs, the court will
not undertake a detailed assessment in advance, but rather will
consider whether the budgeted costs fall within the range of
reasonable and proportionate costs.
GSK v QPR Holdings [2015]: In most cases budgeting reviews
can and should be carried out quickly and with the application
of a fairly broad brush approach. Only in exceptional cases
would it be appropriate or necessary to go through a Precedent
H with a fine tooth-comb.
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Credit any reference to the importance of making an
application to amend, e.g:

Up to 5 Marks

CPR PD 3E, 7.6: budgets can be amended if there are significant
developments in the litigation
Murray & Anor v Neil Dowlman Architecture Ltd [2013]: The
court takes a dim view of amending a budget due to a mistake
once it is approved.
Elvanite Full Circle Ltd. v Amec Earth & Environmental (UK) Ltd.
[2013]: On assessment Coulson J refused to amend the budget.
Costs were £531,946 and the budget was £268,488. Application
to amend after judgment is a contradiction in terms. Any
application to vary should be made immediately if it becomes
apparent that the original budget costs have been exceeded by
more than a minimal amount.
Simpson v MGN Ltd [2015]: There will be sanctions for not
making an application albeit that the judge will not want to
impose a disproportionate and unjust sanction to ensure
compliance with the overriding objective.
Sharp v Blank [2017]: Interim applications may be significant
development. When making an application to amend incurred
costs should not be amended on the last approved budget.
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Question 6:

You are a costs lawyer who heads the costs and accounts
department at Sidney Weaver LLP, a large high street firm in Saint
Albans. You are dealing with the detailed assessment of costs of a
successful claim brought by your lay client, Mrs Harriet Tank, against
Dr Sydney Carlisle. The claim concerned the defendant’s negligent
treatment of ovarian endometrioma which was misdiagnosed as a
simple cyst. The matter settled during negotiations for £200,000 and
a consent order was sealed by Saint Albans County Court on 22
October 2017.
The chronology below has been prepared by your trainee to assist:
20.07.16: Mrs Tank first instructed Sidney Weaver LLP
17.01.17: Sidney Weaver LLP made a part 36 offer of £230,000
21.01.17: Sidney Weaver LLP’s offer was rejected
23.01.17: Sidney Weaver LLP served proceedings on the defendant
10.05.17: Defendant made a part 36 offer of £130,000
05.07.17: Agreement reached
18.11.17 Sidney Weaver LLP served bill of costs (£78, 250.22). Item
52 of the bill is an ATE premium of £10,000 plus IPT.
Today is 31 March 2018 and you have received the paying party’s
points of dispute. Point 3 of the points challenges the insurance
premium on the following grounds:
• it does not comply with section 58(C) of the Courts and Legal
Services Act 1990;
• it does not comply with the Recovery of Costs Insurance Premiums
in Clinical Negligence Proceedings (No 2) Regulations 2013;
• the premium is not reasonable and proportionate; and
• the premium should be considered with base costs when
considering proportionality.
Write the body of a memo to your solicitor colleague that has
conduct of the matter that deals with your advice in how to respond
to point 3 of the defendant’s points of dispute.
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Total Marks Attainable

20

Fail

up
to
9.9

This mark should be awarded to candidates whose papers fail to address any of the
requirements of the question, or only touch on some of the more obvious points without dealing
with them or addressing them adequately.

Pass

10+

An answer which addresses MOST of the following points: Definitions and salient points in
respect of ATE and premiums, recoverability pre and post LASPO and the exception to the
general rule in respect of clinical negligence matters. Candidates will demonstrate a good depth
of knowledge of the subject (i.e. a good understanding of the legislative framework around the
recoverability of premiums) with good application and some analysis having regard to the facts,
although candidates may demonstrate some areas of weakness.

Merit

12+

An answer which addresses ALL of the following points: Definitions and salient points in respect
of ATE and premiums, recoverability pre and post LASPO and the exception to the general rule in
respect of clinical negligence matters. The answer is also likely include some discussion on the
reasonableness of premiums. Candidates will demonstrate a very good depth of knowledge of
the subject (i.e. a good understanding of the legislative framework around the recoverability of
premiums) with good application and some analysis having regard to the facts, although
candidates may demonstrate some areas of weakness.

Distinction

14+

An answer which includes ALL the requirements for a pass (as set out above) PLUS the
candidates’ answers should demonstrate a deep and detailed knowledge of law in this area and
an ability to deal confidently with relevant principles. Candidates will provide an excellent
advice. All views expressed by the candidate should be supported by relevant authority and/or
case law. Work should be written to an exceptionally high standard with few, if any,
grammatical errors or spelling mistakes etc. taking into account it has been written under exam
conditions.

Indicative Content
Required:
After the Event Insurance: is a policy that can be taken out by a
solicitor, on the client’s behalf, to ensure that, in the event of a
claim not being successful, the client is not left liable for the
payment of any legal fees.
Generally: the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 (LASPO) renders that ATE premiums are no
longer recoverable from the paying party.
Section 44 of the Legal Aid Sentencing and Punishment of
Offenders Act 2012: made various amendments to section 58
and 58A of the Courts and Legal Services Act 1990 (the
provisions which legalise CFAs) in respect of the recoverability
of success fees.

Marks
Up to 3 marks

To pass
candidates MUST
set out the
general rule on
the recoverability
of ATE premiums
since LASPO

Section 46 of the Legal Aid Sentencing and Punishment of
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Offenders Act 2012: introduced a new section 58C of the Courts
and Legal Services Act 1990 which prevents recovery of any
premium for an after the event insurance policy.
Credit a discussion on compliance with section 58(C) of the
Courts and Legal Services Act 1990, e.g:

Up to 5 Marks

Section 46 (1) of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012: provides for an exemption to apply to
clinical negligence claims. These clinical negligence ATE
premiums remain recoverable from the paying party in order to
cover the costs of the expert reports obtained in relation to
liability and causation.
Section 58C(1) of the Courts and Legal Services Act 1990: a
costs order made in favour of a party to proceedings who has
taken out a costs insurance policy may not include provision
requiring the payment of an amount in respect of all or part of
the premium of the policy, unless permitted under subsection
section 58C(2) of the Courts and Legal Services Act 1990.
Section 58C(2) of the Courts and Legal Services Act 1990: the
Lord Chancellor may make regulations in clinical negligence
cases permitting for the recovery of ATE premiums in relations
to medical experts reports.
Section 58C(2) of the Courts and Legal Services Act 1990:
provides relevant definitions including:
✓ expert reports are reports from a qualified person on
the clinical negligence
✓ proceedings include whether contemplated or issued
✓ costs insurance policy rare those taken out to cover
against the risk of paying for any expert reports
Credit a discussion on compliance the Recovery of Costs
Insurance Premiums in Clinical Negligence Proceedings (No 2)
Regulations 2013, e.g:

Up to 5 Marks

Recovery of Costs Insurance Premiums in Clinical Negligence
Proceedings Regulations 2013: were revoked by the Recovery
of Costs Insurance Premiums in Clinical Negligence Proceedings
(No2) Regulations 2013.
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Paragraph 3 of the Recovery of Costs Insurance Premiums in
Clinical Negligence Proceedings (No.2) Regulations 2013:
outlines the legal framework where costs orders may require
payment of an amount of the relevant part of the premium. A
costs order, made in favour of a party to clinical negligence
proceedings who has taken out a costs insurance policy, may
include provision requiring the payment of an amount in
respect of all or part of the premium of that policy if:
✓ the financial value of the claim for damages in respect of
clinical negligence is more than £1,000; and
✓ the costs insurance policy insures against the risk of
incurring a liability to pay for an expert report or reports
relating to liability or causation in respect of clinical
negligence (or against that risk and other risks)
How much of the premium relates to the costs of an expert
report: and thus, how much of the premium is recoverable? It is
difficult for the insurer to readily identify a proportion of the
premium which relates solely to the costs of an expert report.
The paying party has a particularly laborious task in challenging
the insurer’s assessment of the risks once the matter has
concluded and the receiving party is faced with a demanding
task to justify the premium in cases which are often medically
complex. The question also remains whether the ATE premium
can cover further medical expenses which are not technically
reports, such as questions and conferences.
Emily Nokes v Heart of England Foundation NHS Trust [2015]
EWHC B6 (Costs): Defendant argued that the premium was not
recoverable because there were two separate premiums
recoverable and the wording of the policy did not comply with
the new regulations.
Credit a discussion on compliance whether the premium is
reasonable and proportionate, e.g:

Up to 7 Marks

CPR 44.3(2): costs when assessed on the standard basis will be
disallowed even if they were reasonably or necessarily incurred
if they are unreasonable or disproportionate.
CPR 44.3(5): Costs are proportionate if they bear a reasonable
relationship to the sums in issues, value of any non-monetary
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relief, complexity, conduct and any wider factors such as
reputation or public importance.
The court will consider the following factors in deciding
whether the premium is reasonable:
✓ where the insurance cover is not purchased in support
of a CFA with a success fee, how its cost compares with
the likely cost of funding the case with a CFA with a
success fee and supporting insurance cover;
✓ the level and extent of the cover provided;
✓ the availability of any pre-existing insurance cover;
✓ whether any part of the premium would be rebated in
the event of early settlement; and
✓ the amount of commission payable to the receiving
party or his legal representatives or other agents.
Callery v Gray (No 2) [2001]: a costs judge was asked by the
Court of Appeal to investigate the reasonableness of the ATE
premium. The following points were made:
✓ a high limit of indemnity does not of itself indicate an
unreasonable premium;
✓ block risk policies are not unreasonable;
✓ the premium to be allowed is the total premium paid,
not the pure underwriting risk premium;
✓ assessment fees and profit costs of complying with the
policy are recoverable;
✓ the receiving party need not have made the best choice,
it just needs to be a reasonable choice when choosing
the particular ATE insurer;
✓ it is reasonable to insure before sending the pre-action
letter to the other side;
✓ it is reasonable to wait until the defendant’s reaction to
the claim is known; and
✓ if the premium is at or above the top of the range of
other policies, the purchaser needs to explain why it
chose this insurance—the court may disallow some
elements of the premium if they are inflated or do not
relate to insuring a costs liability.
Allan Coleman v Medtronic Ltd [2016] EWHC B27 (Costs): The
case determined that a claimant will not be held to be
unreasonable even when taking out ATE insurance to protect
21

against a comparatively small exposure.
BNM v MGN Ltd [2016]: Master Gordon-Saker, amongst other
things, considered whether the new test of proportionality
should apply to recoverable premiums. In this case, at first
instance, it was decided that the test of proportionality does
apply to recoverable premiums.
King v Basildon & Thurrock Hospital NHS Trust [2016]: The test
of proportionality in CPR 44.3(5) did not apply to additional
liabilities. The proportionality of additional liabilities should be
dealt with under the old rules which existed before the Legal
Aid, Sentencing and Punishment of Offenders Act 2012 came
into force.
BNM v MGN Ltd [2017]: Claimant benefitted from a precommencement funding arrangement (i.e. one entered into
before April 2013). The Court of Appeal judges ruled
unanimously that Master Gordon-Saker was not correct and the
old proportionality test should have been applied.
Peterborough & Stamford Hospital NHS Trust [2017]: ATE
premium taken out after 1 April 2013, Court of Appeal held that
the new proportionality test applies to post-LASPO clinical
negligence ATE premiums.
Credit a discussion a discussion on whether the premium
should be considered with base costs when considering
proportionality, e.g:

Up to 4 Marks

Murrell v Cambridge University Hospital NHS Trust [2017]:
Confirmed the old test was applicable, the new definition of
costs under CPR 44.1 did not include additional liabilities.
BNM v MGN Ltd [2016]: Two stage approach: Line by line
reduction considering reasonableness. Line by line reduction
considering proportionality
May v Wavell Group [2016]: Two stage approach: Line by line
considering reasonableness. Broad brush deduction to reach a
‘proportionate’ figure.
May v Wavell Group [2017]: Rules do not state that test has to
be undertaken in two stages but likely that when the test is
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applied there would be a two-stage assessment. Whether the
relationship is reasonable is a matter of judgment, rather than
discretion, which requires attribution of weight, and sometimes
no weight, to each of the factors CPR 44.3(5)(a) to (e).
Mitchell v Gilling Smith [2017]: An unreported SCCO decision,
held that arguments based on hindsight were irrelevant for the
purpose of CPR 44.3(5). In this case an after-the-event
insurance premium of £10,000 for costs relating to medical
experts' reports was held not to be disproportionate in a clinical
negligence claim that settled for £200,000 even though only the
sum of £2,000 was ultimately paid for expert evidence.

Question 7:

You work for a firm of solicitors, Maynard, Davidson and Grundy LLP,
located in West Yorkshire. You have received a memo from John
Irvine, an assistant solicitor, who represents Gordon Browne in
connection to his divorce and financial proceedings.
As part of the financial settlement with his wife, imposed by the
Court following a contested final hearing on 30 May 2018, the wife
was awarded a lump sum from the sale of the matrimonial home.
The order provided that Mr Browne retain the property in Spain and
an investment property in the UK. The wife is also to receive 79% of
Mr Browne’s pensions, periodical payments on a joint lives basis and
25% of Mr Browne’s annual bonus also on a joint lives basis.
Mr Browne wishes to appeal the order made on the basis that there
should have been a cap on the settlement and that the judge did not
intend to make an order requiring a continuing share of the bonus
where there was a continuing maintenance provision. Counsel has
expressed a view that Mr Browne is likely to be successful because
the judge had erred in failing to impose a maximum reasonable
maintenance entitlement.
Mr Browne’s costs are considerable and he wishes to apply for a
costs order against his wife should his appeal be successful. During
proceedings the parties elected to embark upon mediation in order
to settle the issue of the husband’s bonus. Mr Browne agreed to
meet the costs of mediation in the first instance. Mediation did not
take place because the parties could not agree on a suitable
mediator. The judge has found that the wife’s approach to mediation
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was unreasonable; this included her insistence on a top price
mediator and insisting that her lawyers were present, which was
neither necessary nor reasonable.
John Irvine wants you to advise on the costs element of the matter.
Write the body of a memo setting out how costs in family cases are
usually dealt with and how the costs in this type of case are likely to
be dealt with.
Total Marks Attainable

Fail

Pass

Merit

Distinction

20

up to
9.9

This mark should be awarded to candidates whose papers fail to address any of the
requirements of the question, or only touch on some of the more obvious points without
dealing with them or addressing them adequately. An answer which makes little or no sense
OR is so poorly written as to lack coherence OR the answer will only demonstrate an
awareness of some of the more obvious issues and is likely to be poorly written.

10+

An answer which includes MOST of the requirements, namely: An explanation of what family
proceedings are, explanations of the three costs regimes in family proceedings and an
explanation as to the rules on assessment under the CPR. The answers will be written to a
reasonable standard, but may contain some grammatical errors or spelling mistakes etc.
Appropriate authority will be used throughout although some points advanced may not be
supported.

12+

For a mark in this band, the answer will deal with ALL of the requirements. Candidates will
have produced responses that have more depth and more application and analysis, as
appropriate. Candidates will have produced responses which are written to a high standard
with few, if any, grammatical errors or spelling mistakes etc.

14+

An answer which includes ALL of the requirements for a pass (as set out above) PLUS
demonstrates an excellent depth of knowledge. Excellent application of the law to the
arguments made and critical analysis of the same. All views expressed by the candidate
should be supported by relevant authority and/or case law. Work which is written to an
exceptionally high standard with few, if any, grammatical errors or spelling mistakes etc.
taking into account it has been written under exam conditions.

Indicative Content
Required:
Family cases may include (for example): Marriage and civil
partnership; Matrimonial and partnership finance; The care of
children either by their parents or by the state; Domestic abuse;
The way in which a family home is occupied; Child abduction;
Egg and sperm donors; and Gender recognition.
No single source provides a complete definition of family
proceedings: Section 58A of the Courts and Legal Services Act
1990 and the Courts Act 2003.

Marks
Up to 5 marks

To pass
candidates MUST
explain what is
meant by a family
case/proceedings
and set out the
applicable
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Family Procedure Rules 2010: apply to family proceedings and
use the definition found within Section 75(3) Courts Act 2003.

procedure rules

Rule 2.1 of the Family Procedure Rules 2010: rules apply to
proceedings in the High Court and the Family Court.
Rule 2.3 of the Family Procedure Rules 2010: family
proceedings are defined with reference to section 75(3) of the
Courts Act 2003.
Section 75(3) of the Courts Act 2003: defines family
proceedings as those in the Family Court and proceedings in the
Family Division of the High Court where they cannot be heard
by another division.
Rule 28 and the Practice Direction 28A of the Family Procedure
Rules 2010: contain the costs provisions.
The CPR: In some family cases the CPR (CPR 44-48) will apply
rather than the FPR 2010.
Required:
The three costs regimes in family proceedings:
✓ Clean sheet.
✓ No Order
✓ Costs follow the event.
The ‘clean sheet’ regime: follows the FPR costs rules. This
regime applies in all cases heard in the Family Court other than
financial remedy proceedings. It also applies to those
proceedings heard in the Family Division of the High Court
which can only be allocated to the Family Division.
The ‘costs follow the event’ regime: is taken from the Civil
Procedure Rules (CPR) and generally requires the unsuccessful
party to pay the costs of the successful party. This is the costs
regime applicable to the Family Division of the High Court when
dealing with proceedings under statutes which can be allocated
to other divisions of the High Court.
The ‘no order regime’: prevails in all financial remedy
proceedings.
Credit discussion on the clean sheet regime, e.g:

Up to 3 marks

To achieve MORE
than a pass
candidates must
identify that the
question relates
to financial
remedy
proceedings

Up to 3 marks

Clean sheet regime: no costs shifting, parties bear own costs,
examples include Children Act 1989 proceedings.
Rule 28.1 of the Family Procedure Rules 2010: The court may
make such order as it considers just.
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Rule 28.2 of the Family Procedure Rules 2010: The Costs
provisions in the CPR will apply with some modification, for
example; this rule disapplies the general rule (CPR 44.2(2)) and
basis of assessment. The court's discretion (CPR 44.2(1)), the
factors to take into account when making an order (CPR 44.2(4))
and the definition of conduct (CPR 44.2(5)) are not excluded.
Solomon v Solomon (2013): if the court decide to make an
order where there is costs shifting then the starting point
should be costs follow the event
Credit discussion on the costs follow the event regime, e.g:

Up to 1 mark

Costs follow the event regime: costs shifting, the general rule is
likely to apply, for example in TOLATA 1996 claims
CPR 44-48: apply as usual.
Credit discussion on the No Order regime, e.g:

Up to 8 marks

Financial remedy proceedings and proceedings in
connection with a financial remedy: the general rule is that
there shall be no order as to costs. This regime applies to the
substantive final hearing of an application for an order in
financial remedy proceedings and to interim variation
orders.
Proceedings in connection with a financial remedy: such
proceedings include: Interim orders; Interim hearings; Final
orders to set aside an application; Determination of a
beneficial share in property; and Disposing of the application
other than by final financial order.
Rule 28.3(1) of the Family Procedure Rules 2010: Rule
28.3 applies to financial remedy proceedings.
Rule 28.3(2) of the Family Procedure Rules 2010: The CPR
apply with some modifications. The court does not have
discretion as to costs (CPR 44.2 (1)), the factors that the
court should consider when making an order do not apply
(CPR 44.2 (4)) and nor does the definition of conduct (CPR
44.2 (5)).
Rule 28.3(4)(b) of the Family Procedure Rules 2010:
defines financial remedy proceedings as proceedings
requiring a financial order.
Rule 28.3 (5) of the Family Procedure Rules 2010: the
general rule is that the court will not make an order for costs
against the unsuccessful party.
Rule 28.3 (6) of the Family Procedure Rules 2010: but the
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court may make an order if it is considered appropriate on
the grounds of conduct
Rule 28.3 (7) of the Family Procedure Rules 2010: conduct
is defined.
Any relevant point to describe costs assessment in family
proceedings e.g:

Up to 5 marks

Costs assessment in family proceedings: where they do not
involve legal aid they are assessed in accordance with the Civil
Procedure Rules 1998, SI 1998/3132 (CPR). The CPR apply to all
between the parties costs assessments.
The court will decide whether private costs should be assessed
on: either the standard basis; whereby costs will be allowed
that are proportionate to the matters in issue, with any doubt
as to whether they were reasonably incurred or reasonable and
proportionate being resolved in favour of the paying party, with
the court having regard to all the circumstances or the
indemnity basis (rare); where any doubt as to whether costs are
reasonably incurred or reasonable in amount is resolved in
favour of the receiving party, consequently the amount
recoverable under an indemnity costs order is significantly
higher, with the court having regard to all the circumstances.
Indemnity costs are unusual in family proceedings unless the
conduct of a litigant is considered in some material respect(s) to
be unreasonable or a disproportionate use of the court's time
and resources. (CPR 44.3(1)–CPR 44.3(3)).
CPR 44.4(3): Whether on the standard or the indemnity basis,
the court will have regard to, inter alia, the following:
 the conduct of all parties both before and during the
proceedings and the efforts made throughout to
settle
 the amount or value of the assets involved
 the importance of the matter to the parties
 the particular complexity, difficulty or novelty of the
issues raised
 the skill, effort, specialist knowledge and
responsibility involved
 the time spent on the case and the place and
circumstances in which the work was done.
CPR 44.4(1)(a): On an assessment on the standard basis the
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court will only allow costs that are proportionate to the matters
in issue and resolve any doubt as to whether they were
reasonably incurred or reasonable and proportionate in amount
in favour of the paying party. (K v K [2016] EWHC 2002 (Fam),
Khazakstan Kagazy PLC v Zhunus [2015] All ER (D) 252).
CPR 44.4(1)(b): Where costs are assessed (rarely) on an
indemnity basis the amount recoverable under an indemnity
costs order will be significantly higher as the court will consider
any doubt as to whether costs are reasonably incurred or
reasonable in amount in favour of the receiving party.
Indemnity costs are unusual in family proceedings: unless the
conduct of a litigant is considered in some material respect(s) to
be unreasonable or a disproportionate use of the court's time
and resources. (H v Dent (Re an Application for Committal (No.
2: Costs)) [2015] EWHC 2228 (Fam), Noorani v Calver [2009]
EWHC 592 (QB)).

Question 8:

You work for a city Law firm, Hentons Law. Tom Hampson, a Partner
in the firm, has approached you for advice in relation to a case he
has conduct of in which he is acting for the claimants. The claimants
are, rather unusually, funding the matter through crowdfunding.
When crowdfunding, litigants establish an online presence and get
donations from supporters to their case. Donation-based
crowdfunding not only enables litigants to raise funds but also to
gain community support for their case. The claimants are using an
established crowdfunding website, Justicesurfing.com, and once
they hit their fundraising target funds are transferred directly to the
firm’s client account.
The case involves a group of claimants including a high profile
Professor, Mr Jeremey Toddler, other senior academics and a team
of doctors. The claimants are seeking a judicial review of the plan of
the Secretary of State for Health and Social Care to introduce
Corporate Care Organisations. Corporate Care Organisations are
commercial non-NHS bodies designed to run health and social
services. It is proposed that the Corporate Care Organisations would
be governed by company and contract law and can therefore be
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given full responsibility for NHS and adult social services.
The claimants’ argument is that the introduction of these
organisations could lead to most of a local area's NHS services being
provided for under a single budget run by one organisation. They
feel that this may then allow for greater privatisation of the NHS. It
is the claimants’ case that legislation is required, allowing scrutiny
of the proposals, before the policy is implemented and any changes
to regulations are made.
The claimants have now hit their funding target and are ready to
make their application for permission to bring a judicial review
challenging the lawfulness of the government’s policy to create
Corporate Care Organisations. They also wish to apply for a costs
capping order and it is this aspect which Mr Hampson is calling
upon your expertise.
Write the body of a memo to Mr Hampson setting out the statutory
tests for costs capping orders in judicial review cases.
Total Marks Attainable

Fail

Pass

Merit

Distinction

20

up
to
9.9

This mark should be awarded where candidates: Fail to advise on the framework of the rules
governing the granting of a costs capping order. Fail to adhere to the instructions provided in the
question completely or in a substantial part of the answer. An answer which makes little or no
sense or is so poorly written as to lack coherence.

10+

Candidates may have considered MOST of the following: the definition of public interest
proceedings, the factors the court will consider when determining if proceedings are public
interest proceedings and how an application for a costs capping order will be made. Credit will
be given to any reasonably written answer and any reasonable conclusion that, providing it can
be demonstrated the proceedings are public interest proceedings and the financial resources of
the parties suggest there should be an order that an order will be made. Candidates should use
appropriate references to the relevant law and authority throughout but not all points advanced
may be appropriately supported.

12+

An answer which includes ALL of the requirements for a pass (as set out above) PLUS Candidates
will have produced responses that have more depth and with more application to the facts
provided. There will also be a demonstration that the candidate is able to analyse, as
appropriate. Candidates will have produced responses which are written to a high standard with
few, if any, grammatical errors or spelling mistakes etc. taking into account it is written under
exam conditions.

14+

An answer which includes ALL of the requirements for a pass (as set out above) PLUS the
candidates’ answers should demonstrate a deep and detailed knowledge of law in this area and
an ability to deal confidently with relevant principles. All views expressed by candidates should
be supported by relevant authority. Candidates should have a clear and reasoned view as to the
rules on costs capping orders. The advice should be very well structured. Work should be written
to an exceptionally high standard with few, if any, grammatical errors or spelling mistakes etc.
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taking into account it has been written under exam conditions.

Indicative Content
Required:
Sections 88-90 of the Criminal Justice and Courts Act
2015: rules on ‘Costs-Capping’
Section 88(2) of the Criminal Justice and Courts Act 2015:
Defines a “costs capping order”: as an order limiting or
removing the liability of a party to judicial review
proceedings to pay another party’s costs in connection with
any stage of the proceedings

Marks
Up to 4 marks

Candidates MUST
identify the
framework of
rules governing
costs capping
orders

Section 88(6) of the Criminal Justice and Courts Act 2015:
the court may make a costs capping order only if it is
satisfied that the proceedings are public interest
proceedings, in the absence of the order, the applicant for
judicial review would withdraw the application for judicial
review or cease to participate in the proceedings, and it
would be reasonable for the applicant for judicial review to
do so.
Credit a discussion on what amounts to public interest
proceedings, e.g:

Up to 3 marks

Section 88(7) of the Criminal Justice and Courts Act 2015:
the proceedings are “public interest proceedings” only if an
issue that is the subject of the proceedings is of general
public importance, the public interest requires the issue to
be resolved, and the proceedings are likely to provide an
appropriate means of resolving it.
Section 88(8) of the Criminal Justice and Courts Act 2015:
the matters to which the court must have regard when
determining whether proceedings are public interest
proceedings include the number of people likely to be
directly affected if relief is granted to the applicant for
judicial review, how significant the effect on those people is
likely to be, and whether the proceedings involve
consideration of a point of law of general public importance.
Credit a discussion on how the court may decide to make
an order and the content of an order, e.g:

Up to 10 marks
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Davey v Aylesbury Vale District Council [2007]: The normal
‘loser pays’ rule, found in CPR 44.2(2)(a) does not apply
‘automatically’ in judicial review cases because there is not
sufficient justification in public law’ for the same rule to be
followed.
Booth v Bradford Metropolitan District Council [2000]:
Must take into account all of the circumstances of a case and
that costs do not necessarily follow the event unless it could
be shown that the authority acted in bad faith or
unreasonably.
R (Corner House Research) v Sec of State for Trade and
Industry [2005]: PCOs should only be made in exceptional
circumstances, Essential principles for the making of a PCO
include that the issues raised are of general public
importance; the public interest requires that those issues
should be resolved and the applicant has no private interest
in the outcome of the case.
Morgan v Hinton Organics [2009]: Expanded upon the
principles, it was said there should be a flexible approach to
PCOs’ was to be encouraged, especially the requirement of
‘no private interest’.
Section 89(1) of the Criminal Justice and Courts Act 2015:
the matters to which the court must have regard when
considering whether to make a costs capping order in
connection with judicial review proceedings, and what the
terms of such an order should be, include:

Candidates that
achieve more
than a pass must
show evidence of
their ability to
apply the legal
framework to the
facts of the
question

✓ The financial resources of the parties.
✓ The extent to which the applicant for the order is
likely to benefit.
✓ The extent to which any person who has provided
financial support may benefit.
✓ Whether legal representatives for the applicant for
the order are acting free of charge.
✓ Whether the applicant for the order is an appropriate
person to represent the interests of other persons or
the public interest generally.
Section 89(2) of the Criminal Justice and Courts Act 2015:
A costs capping order that limits or removes the liability of
the applicant for judicial review to pay the costs of another
party to the proceedings if relief is not granted to the
applicant for judicial review must also limit or remove the
liability of the other party to pay the applicant’s costs if it is.
R (On the application of Hannah Beety & Ors) (Claimant) v
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Nursing & Midwifery Council (Defendant) & Independent
Midwives UK [2017]: The court capped the claimant’s
liability for costs at £25,000 and the defendant’s at £65,000
Credit a discussion on the procedural steps for making
such an application, e.g:

Up to 5 marks

CPR 46.17(1)(a): an application for a judicial review costs
capping order must be made on notice.
CPR 23.3(2)(b): states an application without notice may be
made where a rule or PD allows it.
CPR PD 46, 10.2: An application should be made on the claim
form (and there will be instances when a claim may be
issued without notice).
CPR 46.17(1)(b): applications must be supported by
evidence setting out why a judicial review costs capping
order should be made, a summary of the applicant’s financial
resources; the costs (and disbursements) which the
applicant considers the parties are likely to incur in the
future conduct of the proceedings; and if the applicant is a
body corporate, whether it is able to demonstrate that it is
likely to have financial resources available to meet liabilities
arising in connection with the proceedings.

Question 9:

You work for a costs firm, Costs Heroes Ltd, located in Milton
Keynes. You have received instructions from Mr Skiller, of Skiller and
Harper LLP, in relation to his client Holders English Health Metalcraft
Ltd. Holders English Health Metalcraft Ltd is the defendant in
proceedings which the claimant brought for passing off.
The claimant has supplied hospitals and NHS trusts with metal
furniture and other items for a considerable number of years under
the name Health Metalcraft. The total sales of Health Metalcraft are
approximately £16 million. Mr Skiller’s client is a manufacturer of
commercial catering equipment and they have incorporated a
subsidiary under the name Holders English Health Metalcraft Ltd
with the intention of entering the hospital market. Holders English
Health Metalcraft Ltd have also registered two domain names using
the name EHM.
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In January 2018, the claimant sent a letter of claim alleging passing
off and seeking to prevent the use of the company name and the
domain names. Subsequently, a claim form was issued and the
claimant has also applied for interim relief.
Holders English Health Metalcraft Ltd have agreed to change the
name of the company and the domain names. They have instructed
Mr Skiller not to put in evidence on the application for interim relief
or to serve a defence but they have instructed him to indicate, in
correspondence, that they will say that the words "Hospital
Metalcraft" were merely descriptive. Holders English Health
Metalcraft Ltd have instructed that they will agree to give
undertakings at the hearing so the only issue outstanding is the costs
of the application.
Write the body of an email advising Mr Skiller whether costs are
likely to be ordered in favour of the claimant in any event or if the
costs should be reserved.
Total Marks Attainable

Fail

Pass

Merit

Distinction

20

up
to
9.9

This mark should be awarded to candidates whose papers fail to address any of the requirements
of the question, or only touch on some of the more obvious points without dealing with them or
addressing them adequately. An answer which makes little or no sense OR is so poorly written as
to lack coherence OR the answer will only demonstrate an awareness of some of the more obvious
issues and is likely to be poorly written.

10+

An answer which includes MOST of the requirements, namely: An explanation of the normal rule
in costs and the three situations that need to be considered when offering advice on costs in
relation to injunctions. There will be evidence that the candidate has the knowledge that is fit for
purpose in respect of how the court deal with costs when granting an interim injunction. The
answers will be written to a reasonable standard, but may contain some grammatical errors or
spelling mistakes etc. Appropriate authority will be used throughout although some points
advanced may not be supported.

12+

This band will deal with ALL the requirements and the focus of the response is likely to be
injunctions the factors the court will need to consider when dealing with costs. The candidates are
likely to observe that the court's discretion is paramount and each case will be judged on it's own
merits. Candidates will have produced responses that have more depth and with more application
to the facts provided. There will also be a demonstration that the candidate is able to analyse, as
appropriate. Candidates will have produced responses which are written to a high standard with
few, if any, grammatical errors or spelling mistakes etc. taking into account it is written under
exam conditions.

14+

An answer which includes ALL of the requirements for a pass (as set out above) PLUS
demonstrates an excellent depth of knowledge. Excellent application of the law to the arguments
made and critical analysis of the same. All views expressed by candidates should be supported by
relevant authority and/or case law. Work which is written to an exceptionally high standard with
few, if any, grammatical errors or spelling mistakes etc.
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Indicative Content
Required:
Section 51(3) of the Senior Courts Act 1981 and CPR 44.2(1):
The court shall have full power to determine by whom and to
what extent the costs are to be paid.
CPR 44.2(2)(a): The ‘normal’ rule that ‘costs follow the event’
applies therefore a claimant granted an interim injunction may
understandably expect the court to order the defendant to pay
the costs of the application.
CPR 44.2(2)(b): The court may however make any other order.
CPR 44.2(6) and CPR PD 44, 4.2: Orders the court may/can
make which includes, for example, reserving the costs of the
application.
Three situations that should be considered:
 Interim injunction application granted on (or agreed by
consent on the basis of) the balance of convenience.
 A defendant that successfully resists an injunction
application.
 An injunction on a quia timet basis.
Candidates may have discussed the court's discretion in
relation to the granting of interim injunctions e.g:

Marks
Up to 5 marks

Candidates MUST
identify that this
is a question
about an interim
injunction and
that the Court has
discretion as to
costs but there
are three
situations that
need to be
considered as to
whether or not
the general rule
applies

Up to 2 marks

Section 37(1) of the Senior Courts Act 1981: The High Court
may by order (whether interlocutory or final) grant an
injunction or appoint a receiver in all cases in which it appears
to the court to be just and convenient to do so.
American Cyanamid Co v Ethicom Ltd [1975] AC 396: guidelines
to establish whether an applicant’s case merited the granting of
an interlocutory injunction are:
✓ Whether there is a serious question to be tried.
✓ What would be the balance of convenience of each
party should the order be granted (in other words,
where does that balance lie?)
✓ Whether there are any special factors.
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Credit discussion on Interim injunction applications granted on
(or agreed by consent on the basis of) the balance of
convenience, e.g:

Up to 3 marks

Balance of Convenience: When granting an injunction on the
balance of convenience the court will weight up the
inconvenience/loss to each party.
Desquenne et Giral UK Ltd v Richardson [1999]: the Court of
Appeal held that the costs of an interim injunction application
granted on (or agreed by consent on the basis of) the balance of
convenience should usually be reserved until trial of the
substantive issue because, in such a situation, there is no
successful or unsuccessful party at that stage for the purposes
of CPR 44.2(2).
Interflora v Marks & Spencer PLC [2014] EWHC 4168: The judge
found that in this case the general rule should apply because it
was a freestanding application and there was no reason why
the court should depart from the normal rule.
Credit should be given to a discussion on when a defendant
successfully resists an injunction application e.g:
A defendant that has successfully resisted an injunction: may
expect the court to order that his costs of the application be
paid by the claimant.
Merck Sharp Dohme Corp v Teva Pharma BV [2013] All ER (D)
106 (Jul): for costs not to follow the event the court held that
the applicant would need to justify coming to court and it can
do that by showing that there was a 'sufficiently strong
probability that an injunction would be required to prevent the
harm to the claimant to justify bringing the proceedings'.

Up to 2 marks

Credit should be given to a discussion on an injunction on a
quia timet basis, e.g:
Quia timet ("because he fears"): is an injunction to restrain
wrongful acts which are threatened or imminent but have not
yet commenced.

Up to 2 marks

An injunction on a quia timet basis: when by the time of trial it
is clear that there was no threat by the respondent to violate
the applicant's legal right, but the applicant says there was a
threat when it started proceedings.
Credit should be given to a discussion on the factors the court

Up to 6 marks

35

will consider when deciding how costs should be dealt with:
Kickers International SA v Paul Kettle Agencies Ltd (1990) IP &
T Digest 18: The court considered the following:
 a final order might award a party costs which, upon fuller
consideration at trial, he would not have been given
 failure to make a final order might have the practical effect
of depriving a party of some or all of the costs, which in
fairness he ought to have recovered
 the possibility that there might be no further trial should be
kept in mind
 it might be unfair to order payment by a party whom might,
as a result of trial, become entitled to set off an award for
costs in his favour, such as where an order for immediate
payment might hamper the party's conduct of the action or
destroy his business or because the opposing party might
not have the means to repay if there should be a
subsequent order against it.

To achieve a
distinction
candidates MUST
apply the
principles of the
authority to the
facts in the
scenario

Picnic at Ascot v Derigs (unreported) [2001]: Neuberger J held
that there are circumstances where it would be right to depart
from that general approach and set out guiding principles (the
questions for the court are):
 Would it be unfair for the claimants to have their costs of
the motion even if they lost at trial?
 Was the opposition to the motion justified?
 Is the balance of convenience clear? There may be cases
where the balance of convenience is so clear, and the
outcome of the hearing of the application for interim
injunction should be so plain to the parties, that the court
should conclude that an order should be made against the
defendant for wasting time and money in fighting the issue.
In those cases the injunction would be granted over and
above the balance of convenience and on the basis of the
claimant's strong case, so that the claimant should be
awarded their costs.
 Is the matter likely to proceed to trial? where the court
forms the view that the matter is unlikely to proceed to
trial, costs should not be reserved. If the matter does not
proceed to trial, then an order for costs reserved or in the
case, in the absence of a settlement, is not particularly
useful for the parties and may as well not have been made.
It would be undesirable in those circumstances to
encourage the parties to go to trial or to discourage them
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from settling by having the uncertainty of a costs reserved
order hanging over them. If a defendant decides virtually at
the last minute that he will not contest an issue for which
trial has been set, he must give the court a satisfactory
explanation for that delay or he will be at risk on costs. This
reflects the fact that the defendant has unreasonably
delayed. However, the court should not penalise a party
who initially says he is going to contest the application and
then capitulates, as this would encourage such a party to
continue to fight to the end even if they expected to lose, in
order to avoid the risk of having to pay the other side's
costs.
Hospital Metalcraft Ltd v Optimus British Hospital Metalcraft
Ltd [2015] EWHC 3093 (Ch): an example of the court applying
the principles in Picnic at Ascot. Rose J held at the return date
hearing of the claimant’s application for an interim injunction
that, in departure from the general rule that costs should be
reserved until trial, the claimant was entitled to their costs,
which were summarily assessed.
Any other relevant point to describe costs assessment in this
case (credit any case law/points of law correctly cited and
applied) e.g:

Up to 3 marks

CPR PD 44, para 9.2: Where the court orders costs at the end of
an interim injunction hearing and that hearing has lasted one
day or less, it can summarily assess the costs of the application
at the end of that hearing.
To assist the judge in assessing costs: the parties must file and
serve Form N260 (Statement of costs (summary assessment)) at
least 24 hours before the interim hearing. Costs assessed
summarily are payable within 14 days of the order unless there
is a specific order to the contrary (CPR 44.7).
CPR 44.3(1)–CPR 44.3(3): Basis of Assessment:
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